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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

(45  CFR  Part  134, 134a,  and  134b  J 

Grants  to  State  Educational  Agencies 
for  Educational  Improvement, 
Resources,  and  Support 

agency:  Office  of  Education  HEW. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Commissioner  proposes 
to  revise  regulations  for  educational 
improvement,  resources,  and  support 
under  Title  IV  of  the  Elemfentary  and 
Secondary  Education  Act  (ESEA).  The 
revisions  are  required  by  the  Education 
Amendments  of  1978  and  additional 
program  experience. 

The  revised  title  IV  regulations — 

(a)  Clarify  existing  provisions  that  still 
apply: 

(b)  Reflect  statutory  changes  with 
respect  to  such  issues  as  (1)  the  creation 
of  a  separate  part  D  for  the  guidance, 
counseling,  and  testing  program,  (2)  the 
distribution  of  part  B  funds  for 
instructional  materials  and  school 
library  resources  program,  and  (3)  the 
participation  of  private  school  children; 
and 

(c)  Reflect  proposed  program 
management  revisions  with  respect  to 
(1)  uses  of  title  IV  funds,  (2)  allowable 
costs,  (3)  program  evaluation,  and  (4) 
control  of  materials  and  equipment. 

DATES:  Comments  are  due  on  or  before 
July  13, 1979.  Public  meetings  will  be 
held  in  each  of  the  ten  regions  on  ]une 
19. 1979.  The  time  for  these  meetings 
is — 9:00  a.m.-12:00  Noon,  1:00  p.m.-5:00 
p.m.,  7:00  p.m.-9:00  p.m. 

ADDRESSES:  Comments  should  be 
addressed  to: 

For  Part  B — Instructional  Materials 
and  School  Library  Resources  Program: 
Louise  V.  Sutherland.  School  Media 
Resources  Branch  (room  3125-B,  ROB- 
3).  400  Maryland  Avenue,  S.W.. 
Washington,  D.C.  20202,  telephone  202- 
245-2488. 

For  Part  C — Improvement  in  Local 
Educational  Practice  Program:  Allen  J. 
King,  Division  of  State  Educational 
Assistance  Programs  (room  3010.  ROB- 
3),  400  Maryland  Avenue.  S.^V., 
Washington,  D.C.  20202.  telephone  202- 
245-2592. 

For  Part  D — Guidance.  Counseling, 
and  Testing  Program:  Bryan  T.  Gray, 
Division  of  State  Educational  Assistance 
Programs  (room  3010,  ROB-3),  400 
Maryland  Avenue.  S.W.,  Washington. 
D.C.  20202,  telephone  202-472-1357. 

The  locations  of  public  meetings  are — 


Region  I — Boston — Boston  School 
Department,  Administration  Building. 
Boston  Committee  hearing  Room.  26  Court 
Street,  Boston,  Massachusetts. 

Region  II — New  York — New  York  University. 
Schimmel  Auditorium,  Tisch  Hall,  40  West 
4th  Street,  New  York  City,  New  York. 
Region  III — Philadelphia — University  Holiday 
Inn.  34th  &  Chestnut  Streets,  Philadelphia, 
Pennsylvania. 

Region  IV — Atlanta — Atlanta  American 
Motor  Hotel,  Spring  Street  at  Carnegie 
Way,  Atlanta,  Georgia. 

Region  V — Chicago — Center  for  Urban 
Education,  160  West  Wendell  Street,  (1050 
North  Wells),  Chicago,  Illinois. 

Region  VI — Dallas — El  Centro  College. 
Performance  Hall.  Main  and  Lamar  Streets. 
Dallas,  Texas.  • 

Region  VII — Kansas  City — Penn  Valley  Junior 
College,  3201  Southwest  Trafficway.  Room 
503,  Kansas  City,  Missouri. 

Region  VIII — Denver — George  Washington 
High  School,  Lunch  Room,  655  South 
Monaco  Street,  Denver,  Colorado. 

Region  IX — San  Francisco— Sutter  Middle 
School,  3150  1  Street  (Alhambra  Street). 
Sacramento,  California. 

Region  X — Seattle — Sea-Mat  Center,  At 
Wilson — Paciflc  Special  Education  School 
1330  North  90th  Street,  Seattle. 

Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Part  B — Instructional  Materials 
and  School  Library  Resources  Program: 
Louise  V.  Sutherland,  telephone  202- 
245-2488. 

For  Part  C — Improvement  in  Local 
Educational  Practice  Program:  Allen  ]. 
King,  telephone  202-245-2592. 

For  Part  D — Guidance,  Counseling, 
and  Testing  Program:  Bryan  T.  Gray, 
telephone  202-472-1357. 

FOR  INFORMATION  ON  REGIONAL 
HEARINGS  contact:  The  appropriate 
Regional  Commissioner  for  Educational 
Programs  listed  below: 

Region  L  Boston,  Dr.  Thomas  J.  Bums.  (617) 
223-7500. 

Region  II,  New  York.  Dr.  William  D.  Green. 
(212)  264-4370. 

Region  IIL  Hiiladelphia,  Dr.  Albert  C. 

Crambert,  (215)  596-1001. 

Region  IV,  Atlanta,  Dr.  William  L.  Lewis. 

(404)  221-2063. 

Region  V,  Chicago,  Dr.  Juliette  Noone  Lester. 
(312)  353-5215. 

Region  VI,  Dallas.  Mr.  Edward  J.  Baca.  (214) 
767-3626. 

Region  VII,  Kansas  City,  Dr.  Harold 
Blackburn,  (816)  374-2276. 

Region  VIII.  Denver,  Dr.  John  Runkel,  (.303) 
837-3544. 

Region  IX,  San  Francisco.  Dr.  Caroline  Gillin. 
(415)  556-4920. 

Region  X,  Seattle.  Mr.  Allen  Apodaca,  (206) 
442-0460. 

SUPPLEMENTARY  INFORMATION: 
Background 

Title  IV  of  the  Elementary  and 
Secondary  Education  Act  of  1965 


(ESEA).  as  amended  by  Section  401  of 
the  Education  Amendments  of  1974 
(Pub.  L.  93-380),  provided  for  tjie 
consolidation  of  seven  educational 
programs  into  two  parts.  Libraries  and 
Learning  Resources  (Part  B)  and 
Educational  Innovation  and  Support 
(Part  C).  Regulations  implementing  title 
IV  were  published  in  the  Federal 
Register  on  November  18, 1975. 
Amendments  to  these  regulations  to 
incorporate  changes  made  by  Pub.  L.  94- 
482.  the  Education  Amendments  of  1976. 
were  published  in  the  Federal  Register 
on  September  7, 1977. 

The  changes  proposed  in  these 
regulations  are  based  on  the  following: 

(a)  The  Education  Amendments  of 
1978,  Pub,  L.  95-561. 

(b)  The  proposed  regulations  for  ESEA 
Title  V — State  Leadership  (45  CFR  Parts 
119  and  120). 

(c)  The  Department’s  Operation 
Common  Sense. 

(d)  The  Office  of  Education's 
Regulations  Reform  Project. 

(e)  The  Office  of  Management  and 
Budget’s  Zero  Base  Review  of  Federal 
Planning  Requirements. 

The  proposed  regulations  do  not 
repeat  all  the  requirements  of  the 
statute.  For  a  complete  understanding  of 
these  programs,  interested  persons  must 
read  title  IV  of  the  Elementary  and 
Secondary  Education  Act.  as  amended 
by  Pub.  L.  95-561.  To  promote  clarity, 
these  regulations  contain  references  to 
the  title  IV  statute.  Readers  are 
especially  encouraged  to  read  the 
portions  of  the  statute  indicated  by 
these  references. 

The  title  IV  statute  itself  is  included 
as  a  part  of  the  Appendix. 

The  most  notable  proposed  changes  to 
the  regulations  are: 

Education  Amendments  of  1978 

General 

Participation  of  Private  School 
Children.  Section  406  of  the  Act 
provides  that  children  attending  private, 
non-profit  elementary  or  secondary 
schools  are  entitled  to  participate 
equitably  in  the  title  IV  programs.  The 
amendments  give  the  Commissioner 
authority  to  “by-pass"  a  State 
educational  agency  (SEA)  or  a  local 
educational  agency  (LEA)  that  is 
unwilling  to  provide  equitably  for  the 
participation  of  private  school  children. 
Neither  the  statute  nor  the  proposed 
regulations  define  the  term  “unwilling." 
However,  §  134.81(b)  (Waiver  of  section 
406.)  of  the  proposed  regulations  makes 
clear  that  it  is  the  Commissioner  who 
must  determine  that  the  SEA  or  LEA  is 
unwilling  to  provide  equitably  for  ^ 
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private  school  children  before  a  by-pass 
may  be  declared. 

Waiver  of  Maintenance  of  Effort 
Requirements.  The  amendments  to 
section  431A  of  the  General  Education 
Provisions  Act  (GEPA)  provide  that  the 
Commissioner  may  waive  the 
maintenance  of  effort  requirements  for 
parts  B  and  D  when  equitable  to  do  so  in 
light  of  exceptional  and  unforeseen 
circumstances.  Section  134.91  of  the 
proposed  regulations  clarifies  that  this 
waiver  is  effective  for  one  fiscal  year 
only  and  may  not  be  repeated.  Also,  this 
section  of  the  proposed  regulations 
provides  examples  of  exceptional  and 
unforeseen  circumstances.  Specifically 
excluded  from  these  examples  is  a 
deliberate  substantial  reduction  of 
available  revenue  due  to  an  act  of  a 
state  or  local  legislature  or  electorate. 

State  Advisory  Council  Section 
404(b)(1)  of  the  Act  modifies  the  list  of 
cultural  and  educational  resources  to  be 
represented  on  the  State  Advisory 
Council.  Section  134.12  of  the  proposed 
regulations  provides  that  an  individual 
member  of  the  council  may  represent 
more  than  one  of  the  cultural  and 
educational  resources  specified  by  the 
Act. 

Monitoring  and  Enforcement  by  State. 
Section  434  of  GEPA  gives  the 
Conunissioner  discretionary  authority  to 
require  a  plan  for  monitoring  compliance 
by  LEAs  with  Federal  requirements. 
Proposed  §  134.61  requires  the 
development  of  a  plan  and  sets  forth 
certain  requirements  for  that  plan. 

State  Evaluation  of  Title  TV.  Section 
435(b)(4)  of  GEPA  requires  the  State  to 
evaluate — ^in  accordance  with 
regulations  published  by  the 
Commissioner — the  effectiveness  of  title 
IV  programs.  Section  134.62  of  the 
proposed  regulations  sets  forth  the 
requirements  for  this  evaluation. 

Applications  for  Part  B  and  Part  D 
Subgrants.  Section  404(a)(6)  provides 
that  an  LEA  shall  not  be  required  to 
submit  an  application  for  parts  B  or  D 
funds  more  often  than  every  three  years. 
However,  the  proposed  §  134.30 
(Documents  the  applicant  must  submit 
to  get  a  subgrant)  permits  a  State  to 
obtain  needed  supplementary 
information  on  an  annual  basis. 

PART  B— INSTRUCTIONAL 
MATERIALS  AND  SCHOOL  UBRARY 
RESOURCES 

Formula  for  Distribution  of  Part  B 
Funds.  In  general,  section  422  of  the  Act 
(part  B  program  requirements)  provides 
for  the  distribution  of  funds  to  LEAs  on 
the  basis  of  their  public  and  private 
school  enrollment.  However,  States  are 


required  to  award,  in  accordance  with 
criteria  speciffed  by  the  Commissioner, 
higher  per  student  allocations  of  these 
funds  to  certain  LEAs  whose  tax  effort 
is  high,  or  who  have  large  numbers  of 
children  whose  education  imposes  a 
higher  than  average  cost.  Section  134.40 
{Determination  of  the  amount  of  a 
subgrant]  of  the  proposed  regulations 
deHnes  the  higher  per  student  allocation 
that  must  be  awarded  to  such  LEAs  as 
at  least  200  percent  of  the  amount  of  the 
per  student  allocation  awarded' to  LEAs 
solely  on  the  basis  of  enrollment. 

Special  Indirect  Cost  Rate.  If 
requested,  SEAs  must  negotiate  with 
LEAs  and  approve  a  special  indirect 
cost  rate  for  part  B  projects.  This  rate 
must  be  related  to  the  costs  of 
acquisition  of  instructional  materials 
and  equipment. 

Participation  of  Private  School 
Children.  Section  406  provides  that  if  an 
LEA  does  not  participate  in  the  part  B 
program,  the  SEA,  if  requested  by  the 
representatives  of  private  school 
children  in  that  LEA,  must  make 
arrangements  to  provide  part  B  benefits 
to  those  children. 

Use  of  Funds  for  Instructional 
Purposes.  Section  421  of  the  Act  requires 
that  funds  be  expended  for  instructional 
purposes  only,  lliis  requirement  is 
implemented  in  $  134.4  {Definitions  as 
used  in  this  part.),  §  134.63  {Standards 
for  part  B.],  and  S  134.64  {Consultation 
procedures,  part  B.).  These  sections 
emphasize  that  all  equipment  and 
materials  acquired  with  part  B  funds 
must  be  used  for  instructional  purposes 
only. 

PART  C— IMPROVEMENT  IN  LOCAL 
EDUCATIONAL  PRACTICE  PROGRAM 

Participation  of  Private  School 
Children.  The  Education  Amendments 
of  1978  do  not  authorize  the  SEA  to 
make  arrangements  to  provide  part  C 
benefits  to  private  school  children  if  an 
LEA  does  not  participate  in  the  part  C 
program.  The  proposed  regulations, 
therefore,  provide  that  private  school 
children  may  receive  beneHts  under  part 
C  only  if  the  LEA  in  which  their  schools 
are  located  applies  for  and  receives  a 
grant.  The  regulations  further  provide 
that  if  the  needs  of  private  school 
children  differ  from  those  of  public 
school  children,  an  LEA  shall  include  in 
its  project  application  objectives  and 
activities  that  meet  those  needs.  This 
requirement  applies  even  if  there  are  no 
private  school  children  enrolled  in  the 
grade  levels  to  be  served  by  the  project 
proposed  for  public  school  children. 

Multi-year  Funding  of  Projects. 

Section  432  of  the  Act  specifies  that 


funding  of  LEA  projects  under  part  C 
may  not  exceed  five  fiscal  years — 
excluding  any  period  of  planning — and 
shall  decline  after  the  third  year,  in 
accordance  with  criteria  prescribed  by 
the  Commissioner,  to  ensure  that 
successful  educational  practices  will 
continue  to  be  supported  as  a  part  of  the 
regular  school  program.  To  implement 
this  requirement  §  134.41  of  the 
proposed  regulations  provides  that 
before  an  SEA  makes  a  commitment  of 
multi-year  funding  to  an  LEA  it  shall 
determine  that  the  LEA  intends  to  adopt 
the  project  activities,  if  successful,  as  a 
part  of  its  regular  school  program.  It  also 
requires  the  SEA  to  reduce  substantially 
the  amount  of  the  subgrant  in  each  of 
the  fourth  and  fifth  years,  and  provides 
that  a  planning  grant  may  not  exceed 
one  year. 

Use  of  Funds.  Section  134.52(c)  of  the 
proposed  reg\ilations  prohibits  the 
practice  of  awarding  a  subgrant  to  one 
LEA  to  provide  title  IV  benefits  to 
another.  There  is  no  statutory  authority 
for  this  practice. 

Also,  this  section  limits  the  amount  of 
program  funds  that  may  be  used  for 
dissemination  activities.  Section  501(b) 
of  title  V,  ESEA  and  section  435(b)  of 
GEPA  clarify  that  dissemination  of 
information  about  successful  title  IV 
projects  and  activities  is  a  responsibility 
of  the  SEA.  At  the  same  time, 
dissemination  is  not  included  as  a 
program  purpose  of  title  IV,  part  C.  To 
disseminate  such  information,  of  course, 
a  State  may  use  the  funds  it  receives — 
under  either  title  IV  or  title  VLESEA — 
for  its  administration  of  the  iRe  lV 
program,  or  the  funds  it  receives  to 
strengthen  ^A  management 

PART  D— GUIDANCE,  COUNSELING, 
AND  TESTING 

Distribution  of  Part  D  Funds.  The 
Education  Amendments  of  1978 
authorize  a  separate  program — ^part  D — 
for  guidance,  counseling,  and  testing 
activities.  The  statute  does  not  indicate 
whether  SEAs  are  to  distribute  part  D 
funds  to  LEAs  on  the  basis  of  a 
competition  or  a  formula,  such  as 
enrollment.  The  proposed  §  134.40 
(Determination  of  the  amount  of  a 
subgrant.)  has  been  written  to  provide 
that  these  funds  shall  be  distributed  in 
accordance  with  section  441(a)  of  the 
Act  (program  authorized)  and  the 
distribution  procedures  described  in  the 
State  plan.  This  preserves  the  SEA’s 
discretion  to  use  either  a  formula  or  a 
competition. 


Proposed  ESEA  Utle  V  Regulations — 
State  Leadership  (45  CFR  Parts  119  and 
120) 

As  a  result  of  the  Education 
Amendments  of  1978  there  are  two  new 
programs  in  title  V,  ESEA.  Part  A  of  title 
V  is  a  program  for  the  consolidated 
State  administration  of  title  I  and  title 
IV,  ESEA  programs.  The  Act  also  sets 
forth  the  SEA’s  administrative 
responsibilities  with  respect  to  audit 
and  audit  resolution,  resolution  of 
complaints,  dissemination  of 
information,  and  provision  of  technical 
assistance  to  LEAs.  The  additional 
funds  to  be  made  available  under  part  A 
are  intended  to  reflect  these  additional 
responsibilities. 

All  SEAs  that  administer  the  title  1 
and  title  IV,  ESEA  programs  are  eligible 
for  support  under  this  program.  The 
proposed  regulations  governing  part  A 
of  title  V  are  contained  in  part  120  of 
this  title  and  set  out  procedures  for 
general  applications,  ‘applications  for 
administrative  hinds,  standards  for 
evaluation  and  audit  resolution,  and  the 
applicability  of  section  412(b)  of  CEPA 
to  carryover  hmds.  If  there  is  no 
appropriation  under  title  V,  part  A, 
funding  for  State  Administration  of  the 
title  IV  program  will  be  available  from 
the  title  IV  appropriation. 

Part  B  of  title  V  is  a  program  to 
strengthen  State  educational  leadership 
and  to  assist  SEAs  in  identifying  and 
meeting  the  critical  educational  needs  of 
their  States.  All  SEAs  are  eligible  for 
support  under  part  B.  There  is 
authorization  for  a  direct  appropriation 
of  funds  for  this  program.  However,  if 
there  is  no  appropriation  under  title  V, 
part  B,  funding  will  be  available  for  this 
program  hoih  tiie  appropriation  for  title 
IV,  part  C  of  ESEA.  The  regulations 
governing  part  B  of  title  V  are  contained 
in  part  119  of  this  title  and  describe  the 
allocation  of  funds  to  the  States,  the 
ways  a  State  can  meet  the  State  plan 
requirements,  and  the  applicability  of 
section  4I2(b]  of  GEPA. 

Operation  Common  Sense 

These  proposed  regulations  were 
written  according  to  the  Department's 
Operation  Common  Sense.  The  purpose 
of  Operation  Conunon  Sense  is  to 
produce  readable  and  understandable 
regulations  that  reflect  Congressional 
intent  and  that  do  not  unnecessarily 
regulate  recipients  of  Federal  funds. 

Regulations  Reform  Project 

The  Regulations  Reform  Project  had 
as  its  major  objective  the  improvement 
of  Office  of  Education  regulations.  The 
proposed  title  IV  regulations  implement 


the  recommendations  of  the  Regulations 
Reform  Project  in  the  following  ways: 

(a)  The  proposed  regulations  have 
been  written  in  the  newly-developed 
standard  format  for  Office  of  Education 
regulations  for  State-administered 
programs. 

(b)  The  standard  assurances  that 
apply  to  the  Educational  Improvement, 
Resources,  and  Support  Programs  will 
be  made  as  part  of  a  general  State 
application. 

(c)  Provisions,  including  definitions, 
common  to  all  Office  of  Education 
programs  have  been  deleted  from  these 
program  regulations  and  will  be  covered 
by  the  Education  Division’s  General 
Administrative  Regulations  (EDGAR). 

-  Zero  Base  Review 

The  Zero  Base  Review  of  Federal 
Planning  Requirements  was  designed  by 
the  Office  of  Management  and  Budget'  to 
identify,  simplify,  and  consolidate 
planning  requirements  for  Federal 
programs.  The  proposed  regulations  for 
the  Educational  Improvement, 
Resources,  and  Support  Programs  have 
been  written  to  accomplish  the 
following: 

(a)  Standard  assurances  and 
certifications  that  apply  to  the 
Educational  Improvement,  Resources, 
and  Support  Programs  will  be  made  as 
part  of  a  general  State- application. 

(b)  Standard  assurances  have  been 
removed  from  the  State  plan. 

Education  Division  General 
Administrative  Regulations 

These  proposed  regulations  do  not 
contain  certam  types  of  requirements. 
Those  regulations  are  covered  in  the 
Education  Division  General 
Administrative  Regulations  (EDGAR), 
which  will  replace  the  General 
Provisions  for  Office  of  Education 
Program  Regulations  and  which  have 
been  published  as  a  notice  of  proposed 
rulemaking  (NPRM). 

Anyone  wanting  to  comment  on  these 
requirements  should  do  so  in  response 
to  the  EDGAR  NPRM,  rather  than  to  this 
NPRM. 

The  following  items  applicable  to  this 
program  are  now  among  those  covered 
generally  in  EDGAR: 

How  to  apply  for  a  grant. 

How  grants  are  made. 

Certain  conditions  that  must  be  met 
by  a  grantee. 

The  administrative  responsibilities  of 
a  grantee.. 

The  Office  of  Education's  procedures 
to  assure  compliance. 


Citation  of  Legal  Authority 

As  required  by  section  431(a)  of 
GEPA,  as  amended  (20  U.S.C.  1232(a)).  a 
citation  of  statutory  or  other  legal 
authority  has  been  placed  in 
parentheses  on  the  line  following  the 
text  in  each  section.  However,  for 
clarity,  the  citation  of  authority  has  been 
placed  at  the  end  of  each  subsection  in 
some  instances. 

Invitation  to  Comment 

A  public  meeting  on  this  Notice  of 
Proposed  Rulemaking  will  be  held  in 
each  of  the  ten  Federal  regions.  Since 
we  expect  to  schedule  public  meetings 
for  several  regulations  on  the  same  day. 
at  the  same  place,  we  need  to  get  an 
idea  of  how  many  persons  are  interested 
in  speaking  about  these' regulations.  If 
you  are- interested  in  making  oral 
comments  at  a  public  meeting,,  we  * 
encourage  you  to  call  the  appropriate 
Regional  Commissioner  of  Education, 
who  will  schedule  a  time  for  your 
comments.  Persons  who  do  not  notify 
the  Regional  Commissioner  of  their 
intention  to  make  oral  comments  will  be 
given  an  opportunity  to  speak.  Those 
persons  making  presentations  will  be 
called  upon  according  to  their 
prearranged  schedule,  or  if  not 
prearranged,  in  the  order  of  registration. 

We  expect  that  comments  on- these 
proposed  regulations  will  be  heard  third 
on  the  date  of  the  public  meeting,  after 
the  Health  Education  regulations. 

In  addition,  interested  persons  are 
invited  to  submit  comments, 
suggestions,  and  recommendations 
regarding  the  proposed  regulations. 
Comments  suggestions,  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  All  comments  received  on  or 
before  July  13. 1979,  will  be  considered 
in  the  development  of  the  final 
regulation. 

All  written  comments  submitted  in 
response  to-this  notice  will  be  available 
for  public  inspection,  both  during  and 
after  the  comment  period,  in  Room  3125- 
B.  ROB-3.  7th  &  D  Streets.  S.W.. 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Under  the  authority  contained  in  Title 
IV  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  the 
Commissioner  proposes  to  delete  45 
CFR  Part  134a — Libraries  and  Learning 
Resources,  delete  Part  134b— 
Educational  Innovation  and  Support, 
and  proposes  to  amend  45  CFR  Part  134 
to  read  as  follows. 
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Dated:  March  5. 19^. 

tmesl  L.  Boyer. 

I'.S.  Comm isiuaaer  of  Education. 

Approved:  April  17. 1979. 
dale  Champion. 

Acting  Secretary  of  Health  Education,  and  Welfare 
(Catalog  of  Federal  Domestic  Assistance  No. 
13-570,  Libraries  and  Learning  Resources;  No. 
13-571,  Educational  Innovation  and  Support 
No. - Guidance,  Counseling,  and  Testing) 

Part  134  is  proposed  to  be  revised  as 
follows: 

PART  134— EDUCATIONAL 
IMPROVEMENT,  RESOURCES,  AND 
SUPPORT 

Subpart  A— General 

Sec. 

134.1  Educational  improvement,  resources, 
and  support. 

134.2  Eligibility. 

134.3  Regulations  that  apply  to  title  IV. 

134.4  DeHnitions  as  used  in  this  part. 

Subpart  B7-H0W  a  State  Applies  for  a  Grant 

1,34.10  Documents  the  State  must  submit  to 
gel  a  grant. 

134.11  Procedures  for  submission  of  the 
documents. 

134.12  Conditions  the  State  must  meet  before 
submitting  a  plan — State  advisory 
council. 

134.13  Conditions  the  State  must  meet  l»efore 
submitting  a  plan — maintenance  of 
effort. 

Subpart  C— How  a  Grant  Is  Made  to  a  State 

134.20  Determination  of  the  total  amount 
available  for  a  State  grant. 

134.21  Reallocation  of  excess  funds. 

Subpart  D — How  to  Apply  to  the  State  for  a 
Subgrant 

134.30  Documents  the  applicant  must  submit 
to  get  a  subgrant. 

i:i4.31  Provisions  required  in  the  documents. 
134.32  Procedures  for  submission  of  the 
documents. 

Subpart  E — How  a  Subgrant  is  Made  to  an 
Applicant 

134.40  Determination  of  the  amount  of  the 
suhgrant. 

134.41  Multi-year  part  C  projec.ts. 

134.42  Reallocation. 

Subpart  F — Conditions  That  Must  be  Met  by 
the  State  and  Its  Subgrantees 

134.v50  Fiscal  requirements. 

134.51  Use  of  funds — SEAs. 

134.52  Use  of  funds — LEAs. 

134.53  Allowable  costs. 

Subpart  G — Administrative  Responsibilities 
of  the  State  and  Its  Subgrantees 

134.60  Project  application  review  and 
approval  by  the  State. 

134.61  Monitoring  and  enforcement  by  th<' 
State. 

134.62  Evaluation  by  the  State,  the  Stat<- 
advisory  council,  and  subgrantees. 

134.63  Standards  for  part  B. 

134.64  Consultation  procedures,  part  B. 


Sec. 

134.65  Control  of  instructional  equipment  and 
materials. 

134.66  Audit  resolution. 

134.67  Part  C  projects  for  the  education  of 
handicapped  children;  requirements 
under  part  B  of  the  Education  of  the 
Handicapped  Act. 

Subpart  H — Participation  of  Children 
Enrolled  in  Private  Schools 

134.70  Responsibilities. 

134.71  Consultation  with  representatives  of 
private  school  students. 

134.72  Needs;  number  of  students;  types  of 
services 

134.73  Benehts. 

134.74  Expenditures. 

134.75  Separate  classes. 

134.76  Funds  not  to  benefit  a  private  school. 

134.77  Administrative  control. 

134.78  Public  employees. 

134.79  Separate  compliance. 

Subpart  I — Section  406  Compliance 
Procedures 

134.80  Complaint  procedure. 

134.61  Waiver  of  section  406. 

134.82  By-pass. 

Subpart  J — Other  Compliance  Procedures 
Used  by  the  Office  of  Education 

134.90  Withholding  of  funds;  cease  and  desist 
order. 

134.91  Waivers  of  maintenance  of  efh>rt. 

134.92  Effect  of  waiver  of  nuiintenance  of 
effort. 

134.93  Maintenance  of  effort  waiver 
procedures. 

Appendix 
State  Plan 
Amendments 

Title  IV — Fxlucational  Improvement. 
Resources,  and  Support  (Pub.  L  95-561 ) 

Subpart  A — General 

§  134.1  Educational  improvement, 
resources,  and  support 

These  regulations  apply  to  the 
following  programs  authorized  by  lltle 
IV  of  the  Elementary  and  Secondary 
Education  Act: 

(a)  Instructional  Materials  and  School 
Library  Resources  (part  B).  The  basic 
purpose  of  part  B  is  to  assist  local 
educational  agencies  (LEAs)  in  the 
acquisition  of  necessary  books, 
educational  materials,  library  resuufx:es, 
and  instructional  equipment, 

(b)  Improvement  in  Local  EducaUonaJ 
Ih-actice  (part  C),  The  basic  purpose  of 
part  C  is  to  strengthen  the  quality  of 
elementary  and  secondary  education 
through  support  of  locally  initiated 
projects  and  activities  designed  to 
improve  educational  practices. 

(c)  Guidance,  Counseling,  and  Testing 
(part  D).  The  basic  purpose  of  part  D  is 
to  strengthen  and  expand  guidance, 
counseling,  and  testing  programs  in  _ 
elementary  and  secondary  schools. 

(Sec.  401  of  the  Act) 


§  134.2  Eligibility 

Title  IV  is  a  State-administered 
program  to  benefit  public  and  private 
elementary  and  secondary  school 
children.  A  State  may  apply  for  funds 
under  title  IV  by  submitting  to  die 
Commissioner  a  plan  describing  its 
programs  for  parts  B,  C,  and  D. 
Following  apiNTOval  of  the  plan,  the 
Commissioner  awards  grants  for  these 
programs  to  the  State  educational 
agency  (SEA).  The  SEA  then  awards 
subgrants  to  LEAs — or  groups  of  LEAs — 
for  these  programs  on  the  basis  of 
written  applications  submitted  to  the 
SEA.  The  Department  of  Interior  may 
apply  for  title  IV  funds  for  children  and 
teachers  in  elementary  and  secondary 
schools  it  operates  for  Indian  children. 
The  Department  of  Defense  may  apply 
for  title  rv  funds  for  children  and 
teachers  in  schools  it  operates  for 
overseas  dependents. 

(Sections  403  and  404  of  the  Act) 

§  134.3  Regulations  that  apply  to  title  IV. 

If  an  SEA  administers  title  IV  under 
the  provisions  of  Title  V,  Part  A  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  the  regulations  in  part  120 
also  apply. 

(Sec.  401  of  the  Act) 

§  134.4  Definitions  as  used  in  this  part 

“Academic  subjects’'means,  but  is  not 
limited  to,  the  following  elementary  and 
secondary  school  subjects:  the  arts, 
civics,  economics,  English,  geography, 
history,  the  humanities,  industrial  arts, 
mathematics,  foreign  languges,  reading, 
and  science. 

(Sec.  421  of  the  Act) 

“Act"  means  Title- FV  of  the 
Elementary  and  Secondary  Education 
Act  of  196^  as  amended  by  the 
Education  Amendments  of  1978  (Pub.  L. 
95-561). 

(Sec.  401  of  the  Act) 

“Handicapped  children"  means  those 
children  who  are  mentally  retarded, 
hard  of  hearing,  deaf,  speech  impaired, 
visually  handicapped,  seriously 
emotionally  disturbed,  orthopedically 
impaired,  or  other  health  impaired 
children,  or  children  with  specific 
learning  disabilities  who  by  reason 
thereof  require  special  education  and 
related  services. 

(Sec  432(c)  of  the  Act) 

“Instructional  equipment”  means 
equipment  that  is  appropriate  for  use  in 
providing  education  in  academic 
subjects  in  elementary  and  secondary 
schools  and  that  is  used  to  teach  or 
learn  an  academic  subject.  The 


28242 


Federal  Register  /  Vol.  44.  No.  94  /  Monday.  May  14.  1979  /  Proposed  Rules 


eligibility  of  instuctional  equipment'is 
determined  by  its  intended  use  and  its 
direct  relationship  to  instruction  in  an 
academic  subject  Depending  upon  use, 
typical  examples  of  instructional 
equipment  include — 

(a)  Laboratory  or  other  special 
equipment  that  contributes  directly  to 
the  objectives  of  an  instructional 
progam; 

(b)  Electronic  or  mechanical  audio¬ 
visual  equipment,  such  as  audio  and 
computer  devices  and  T.V.  monitors; 
and 

(c)  Equipment  for  the  storage, 
protection,  maintenance,  or  repair  of 
laboratory  or  audio-visual  materials  and 
equipment. 

The  term  does  not  include  general 
purpose  classroom  or  library  furniture, 
shelving,  stoves,  refrigerators,  band 
instruments,  bleacher  seats,  gym 
equipment,  equipment  for  sta^  offices, 
or  other  equipment  not  directly  related 
to  instruction  in  academic  subjects. 

(Sec.  421  of  the  Act  and  House  Report  No.  95- 
1137, 95th  Congress,  2d  session,  at  63) 

“Instructional  materials”  means 
realia,  raw  materials  for  the  preparation 
of  instructional  resources,  and  all 
printed  and  published  materials — 
including  textbooks  and  school  library 
resources — that  are  suitable  for 
providing  instruction  in  elementary  and 
secondary  schools.  Instructional 
materials  are,  with  reasonable  care, 
expected  to  last  more  than  one  year. 

The  term  does  not  include  furniture, 
suppbes,  or  instructional  equipment. 

(See.  421  of  the  Act) 

“Insular  area”  means  Guam, 

American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

(Sec.  401  of  the  Act) 

“Part  B"  means  the  Instructional 
Materials  and  School  Library  Resources 
Program. 

(Sec.  421  of  the  Act) 

“Part  C”  means  the  Improvement  in 
Local  Educational  Practice  Programs. 

(Sec.  431  of  the  Act) 

“Part  D"  means  the  Guidance, 
Counseling,  and  Testing  Program. 

(Sec.  441  of  the  Act) 

“Preceding  fiscal  year”  means  the 
twelve-month  fiscal  period  most 
commonly  used  in  the  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  Federal  fiscal  year  for  which 
funds  are  available. 

(Sec.  404(a)(7)  of  the  Act) 


“Private  school”  means  a  nonprofit 
elementary  or  secondary  school  that  is 
operated  or  controlled  by  an 
organization  that  is  not  a  public  agency. 

(Sec.  406(a)(1)  of  the  Act) 

“Realia”  means  artifacts,  dioramas, 
games,  models,  and  educational  toys. 
(Sec.  401  of  the  Act) 

“School  library  resources”  means 
printed  and  published  materials  that 
have  been  catalogued  or  organized  for 
the  instructional  use  of  elementary  and 
secondary  school  children  and  teachers. 
The  term  includes  books,  periodicals, 
documents,  pamphlets,  reproductions, 
pictorial  or  graphic  works,  musical 
scores,  maps,  charts,  globes,  sound 
recordings,  video  tapes,  or  any  other 
printed  or  audio-visual  materials  of  a 
similar  nature  available  now  or  in  the 
future. 

(Sec.  421(1)  of  the  Act) 

“Second  preceding  fiscal  year”  means 
the  second  twelve-month  fiscal  period 
most  commonly  used  in  a  State  for 
official  reporting  purposes  prior  to  the 
Federal  fiscal  year  for  which  funds  are 
available. 

(Sec.  404(a)(7)  of  the  Act) 

“Testing”  means  the  use  of  tests  to 
measure  abilities,  educational 
achievements,  interests,  or  aptitudes 
pertaining  to  an  individual's  educational 
or  career  development. 

(Sec.  441(a)  of  the  Act) 

“Textbook”  means  a  book,  reusable 
workbook,  or  manual,  whether  bound  or 
in  looseleaf  form,  intended  for  use  as  a 
principal  source  of  study  materials  for  a 
given  class  or  group  of  students,  a  copy 
of  which  is  expected  to  be  available  for 
the  individual  use  of  each  student  in  the 
class  or  group. 

(Sec.  421(1)  of  the  Act) 

Subpart  B — How  a  State  Applies  for  a 
Grant 

§  134.10  Documents  the  State  must 
submit  to  get  a  grant. 

(a)  To  receive  a  grant  a  State  shall 
submit  to.  or  have  on  file  with,  the 
Commissioner — 

(1)  A  general  application  that  in  the 
opinion  of  the  Commissioner  satisfies  a 
single  State  application  requirements  of 
title  V  of  ESEA  (sec.  501)  and  part  120  of 
this  chapter  or  of  the  General  Education 
Provisions  Act  (GEPA)  (sec.  435), 
whichever  applies;  and 

(2)  A  State  plan  that  describes  the 
purposes  for  which  the  funds  applied  for 
will  be  spent.  The  State  plan  must  be 
detailed  enough  to  allow  the 


Commissioner  to  determine  whether  it 
satisfies  the  requirements  of  the  Act  and 
these  regulations.  The  State  shall 
include  in  its  plan  the  specific 
assurances  and  items  of  information 
listed  in  the  appendix  to  this  part.  The 
State  plan  need  not  be  submitted  more 
often  than  once  every  three  years. 

(b)  To  receive  a  grant,  the  Department 
of  Interior  or  Department  of  Defense 
shall  submit  to  the  Commissioner  a 
program  plan  that  describes  the 
purposes  for  which  the  funds  will  be 
used.  The  program  plan — 

(1)  Need  not  be  submitted  more  often 
than  once  every  three  years;  and 

(2)  Must  contain  the  assurances  and 
information  required  by  the 
Commissioner. 

(Sections  403(c)  and  404(a)  of  the  Act) 

§  134.1 1  Procedures  for  submission  of  tbe 
documents. 

(a)  A  State  shall  submit  its  general 
application  according  to  the 
requirements  of  title  IV  of  ESEA  (sec. 
501(a))  or  GEPA  (sec.  435(a)),  whichever 
applies. 

(b)  The  State  shall  submit  its  State 
plan  according  to  the  requirements  of 
title  V  of  ESEA  (sec.  501(b)(7))  or  of 
GEPA  (sec.  435(b)(7)),  whichever 
applies. 

(Sec.  404(a)  of  the  Act) 

§  134.12  Conditions  the  State  must  meet 
before  submitting  a  plan— State  advisory 
council. 

A  State  that  desires  to  receive  title  IV 
funds  shall  establish  a  State  advisory 
council  that  satisfies  the  requirements  of 
the  Act  (sec.  404(b)). 

(a)  The  State  advisory  council  shall  be 
broadly  representative  of  the  cultural 
and  educational  resources  of  the  State, 
including  those  specified  by  the  Act 
(sec.  404(b)(1)(A)).  A  single  member  o'f 
the  council  may  represent  more  than  one 
of  these  resources. 

(b)  The  State's  annual  certification  of 
council  membership  shall  provide  the 
name  of  each  member  of  the  council, 
including  its  chairperson,  as  well  as  the 
specific  resource  or  resources  each 
member  represents.  In  addition,  the 
State  shall  retain,  and  furnish  to  the 
Commissioner  upon  request,  a 
description  of  the  qualifications  of  each 
council  member. 

(2)  The  Commissioner  notifies  the 
SEA  in  writing  when  the  certification 
has  been  accepted. 

(Sec.  404(b)  of  the  Act) 

§  134.13  Conditions  the  State  must  meet 
before  submitting  a  plan— maintenance  of 
effort 

(a)  General  requirement. 
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(1)  To  receive  part  B  and  part  D  funds, 
a  State  shall  have  expended  on 
programs  described  in  parts  B  and  D, 
respectively,  during  the  preceding  fiscal 
year  an  amount  of  non-Federal  funds  at 
least  equal  to  the  amount  of  non-Federal 
funds  it  expended  on  those  programs 
during  the  second  preceding  fiscal  year. 

(2)  The  comparison  of  expenditures 
for  the  two  years  may  be  made  on  the 
basis  of  either  the  aggregate  non-Federal 
expenditures  for  these  programs  made 
by  the  State,  its  LEAs,  and  the  private 
schools  in  the  State,  or  the  aggregate  per 
student  expenditures  of  the  State,  its 
LEAs,  and  private  schools. 

(b)  Aggregate  expenditures. 

Hie  State  may  measure  aggregate 
non-Federal  expenditures  for  programs 
described  in  parts  B  or  D,  respectively, 
by  either  of  the  following  methods: 

(1)  Totalling  the  expenditures  made 
by  the  State,  all  its  LEAs,  and  the 
private  schools  in  the  State  that  enroll 
students  who  will  participate  during  the 
fiscal  5rear  for  which  funds  are  available 
or 

(2)  Totalling  the  expenditures  made 
by  the  State,  its  LEAs  that  will 
participate  in  the  fiscal  year  for  which 
funds  are  available,  and  the  private 
schools  in  the  State  that  enroll  students 
who  will  participate  in  the  fiscal  year 
for  which  funds  are  available. 

(c)  Aggregate  per  student 
expenditures. 

The  State  may  measure  aggregate  per 
student  non-Federal  expenditures  for 
programs  described  in  parts  B  or  D, 
respectively,  by  either  of  the  following 
methods:  * 

(1)  Dividing  the  aggregate 
expenditures  computed  under  paragraph 
(b)(1)  by  the  total  number  of  students  in 
average  daily  attendance  (ADA)— or 
any  other  basis  commonly  and 
consistently  used  in  a  State  h-om  year  to 
year — in  all  the  public  schools  in  the 
State  and  in  private  schools  that  enroll 
students  who  will  participate  in  the 
fiscal  year  for  which  funds  are  available 
or 

(2)  Dividing  the  aggregate 
expenditures  computed  under  paragraph 
(b)(2)  by  the  total  number  of  students  in 
ADA — or  on  any  other  basis  commonly 
and  consistently  used  in  the  State  from 
year  to  year — in  public  schools  in  LEAs 
that  will  participate  in  the  Hscal  year  for 
which  funds  are  available  and  in  private 
schools  that  enroll  students  who  will 
participate  in  the  Hscal  year  for  which 
funds  are  available. 

(d)  Averaging  expenditures. 

(1)  If  non-Federal  expenditures  for 
programs  described  in  parts  B  or  D 
depend  upon  a  State  or  local 
appropriation  that  is  not  an  annual 


appropriation,  the  State  may  average 
those  appropriations  over  the  number  of 
fiscal  ye^rs  for  which  the  appropriation 
was  made. 

(2)  A  State  that  chooses  to  average  its 
expenditures  in  this  way  shall  continue 
to  use  this  method  for  computing 
maintenance  of  effort  for  each  fiscal 
year  for  which  the  State  or  local 
appropriation  was  made. 

(3)  A  State  that  does  not  average  its 
expenditures  shall  attribute  all 
expenditures  to  the  fiscal  year  in  which 
they  were  incurred. 

(e)  State’s  authority  to  exclude  LEAs 
or  children  enrolled  in  private  schools. 

A  State,  by  rule,  may  exclude  from 
participation  in  parts  B  or  D — 

(1)  An  LEA  that  has  failed  to  maintain 
its  non-Federal  expenditures,  if  the 
Commissioner  declines  to  waive  the 
State’s  requirement  to  maintain  its 
expenditures,  and  if  that  LEA's  failure  to 
maintain  its  expenditures  would  prevent 
the  State  from  complying  with 
subsection  (a); 

(2)  Students  enrolled  in  a  private 
school  that  has  failed  to  maintain  its 
expenditures,  if  the  Commissioner 
declines  to  waive  the  State’s 
requirement  to  maintain  its 
expenditures,  and  if  that  private  school’s 
failure  to  maintain  its  expenditures 
would  prevent  the  State  from  complying 
with  subsection  (a):  or 

(3)  An  LEA,  or  students  enrolled  in  a 
private  school,  that  fails  to  submit  data 
that  the  State  requires  to  determine 
compliance  with  this  section. 

(f)  Collecting  and  maintaining  data. 
The  SEA  shall  collect  and  maintain 
data — including  data  from  private 
schools — that  verify  the  State’s 
compliance  with  this  section  or  the 
section  of  CEPA  dealing  with  waiver  of 
the  maintenance  of  e^ort  requirement 
(sec.  431(A)).  The  State  shall  make  these 
data  available  to  the  Commissioner  of 
request 

(Sec.  404(aH7]  of  the  Act) 

Subpart  C — How  a  Grant  Is  Made  to  a 
State 

§  134.20  Determination  of  the  total 
amount  available  for  a  State  grant 

The  Commissioner  determines  for 
each  fiscal  year  the  total  amount  of 
parts  B.  C,  and  D  funds  for  which — 

(a)  A  State — other  than  an  insular 
area — may  apply  according  to  the 
section  of  the  Act  dealing  with 
allotments  to  States  (sec.  403(a)); 

(b)  An  insular  area  may  apply 
according  to  (1)  the  section  of  the  Act 
dealing  with  allotments  to  insular  areas 
(sec.  403(c)),  and  (2)  the  number  of 
children  enrolled  in  the  elementary  and 


secondary  schools  in  that  insular  area; 
and 

(c)  The  Department  of  Defense  and 
the  Department  of  Interior  may  each 
apply  according  to  (1)  the  section  of  the 
Act  dealing  with  allotments  to 
departments  (sec.  403(c)).  and  (2)  the 
number  of  children  enrolled  in 
elementary  and  secondary  schools 
operated  by  that  department 
(Sec.  403  of  the  Act) 

§  134.21  Reallocation  of  excess  funds. 

The  Commissioner  may,  for  any  fiscal 
year,  determine  that  the  amount  of  pari 
B,  C,  or  D  funds  made  available  to  a 
State — other  than  an  insular  area — 
exceeds  the  amount  of  funds  that  the 
State  requires  to  carry  out  projects 
under  that  part  far  that  fiscal  year.  The. 
Commissioner  may  then  reallocate  these 
excess  funds  according  to  the 
requiremoits  of  the  Act  (sec.  403(b)). 
(Sec.  403(b)  of  the  Act) 

Subpart  D— How  To  Apply  to  the  State 
for  a  Subgrant 

§  134.30  Documents  the  applicant  must 
submit  to  get  a  subgrant 

(a)  To  receive  a  subgrant  of  part  B.  C, 
or  D  funds,  an  LEA  shall  submit  to,  or 
have  on  file  with,  the  SEA — 

(1)  A  general  application  that  satisfies 
the  single  LEA  application  requirements 
of  title  V  of  ESEA  (sec.  502)  and  part  120 
of  this  chapter  or  of  CEPA  (sec.  436), 
whichever  applies:  and 

(2)  A  project  application,  in  the  form 
required  by  the  ^A,  that  describes  the 
purposes  for  which  the  funds  will  be 
spent.  'The  LEA  shall  include  in  its 
project  application  sufficient  detail  to 
enable  the  SEA  to  determine  whether 
the  application  satisfies  the 
requirements  of  the  Act  and  these 
regulations. 

fb)  To  receive  a  subgrant  of  part  B  or 
D  funds,  an  LEA  need  not  submit  a 
project  appheation  more  often  than  once 
every  three  years.  However,  an  SEA 
may  require  an  LEA  to  supplement 
annually  its  project  application  for  part 
B  or  D  funds  with  the  following: 

(1)  Enrollment  and  expenditure  data 
needed  by  the  SEA  to  determine  if  the 
State  is  maintaining  its  fiscal  effort, 

(2)  Information  needed  by  the  SEA  to 
determine  whether  the  LEA  is  complying 
with  the  requiements  of  the  Act  dealing 
with  the  participation  of  private  school 
children  (sec.  406),  and 

(3)  Information  pertaining  to  any 
material  changes  in  project  objectives  or 
use  of  funds. 

(c)(1)  An  SEA  may  approve  an  LEA 
application  for  a  multi-year  part  C 
project — subject  to  the  availability  of 
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funds — in  accordance  with  section 
432(a)  of  the  Act. 

(2)  Each  year  after  the  Fu^t  year  of  the 
project,  the  LEA  shall  supplement  its 
project  application  with  the  information 
the  SEA  requires  to  determine  whether 
the  LEA  is  making  satisfactory  progress 
toward  meeting  the  objective  of  its 
project,  and  is  complying  with  the 
requirements  of  the  Act  and  these 
regulations. 

(d)  The  Department  of  Defense,  the 
Department  of  Interior,  or  an  insular 
area  may  designate  administrative  units 
to  submit  project  applications  that  are 
consistent  with  the  requirements  of  this 
section. 

(Sections  403(c),  404(a),  and  432(a)  of  the  Act) 

§  134.31  Provisions  required  in  the 
docuntents. 

(a) (1)  In  each  project  application  it 
submits  to  the  SEA,  an  L^  Shall 
dearly  demonstrate  that  it  has  complied 
with  §  134.71  [Consultation  with 
representatives  of  private  school 
students). 

(2)  In  each  project  application  it 
submits  to  the  department  or  insular 
area,  an  administrative  unit  shall  clearly 
demonstrate  that  it  has  complied  with 
§  134.71. 

(b)  Each  project  application  submitted 
by  an  LEA  to  an  SEA — or  by  an 
administrative  unit  to  an  insular  area  or 
department — shall  include — 

(1)  The  number  of  public  and  private 
school  children  enrolled  in  the  schools 
located  within  its  boundaries; 

(2)  The  number  of  public  and  private 
school  children  to  be  served  by  the 
project: 

(3)  A  description  of  how  the  public 
and  private  school  children  selected  to 
participate  were  chosen; 

(4)  A  description  of  when  and  where 
public  and  private  school  children  will 
be  served  by  the  project; 

(5)  An  explanation  of  any  differences 
noted  in  (4);  and 

(6)  An  explanation  of  any  adjustments 
made  in  per  student  expenditures  under 
section  406(b)  of  the  Act. 

(c)  An  SEA  may  require  an  LEA — or 
an  insular  area  or  department  may 
require  an  administrative  unit — to 
provide  the  information  required  by 
subsections  (a)  and  (b)  for  each  ihscal 
year  during  which  the  LEA  or 
administrative  unit  participates  in  part 
B,  C,  or  D  of  the  Act. 

(Sections  406(a).  406(b)  and  432(d)  of  the  Act) 

§  134.32  Procedures  for  submission  of  the 
documents. 

(a)  An  LEA  shall  prepare  and  submit 
its  project  application  in  accordance 


with  the  instructions  and  procedures 
established  by  the  SEA. 

(b)  An  administrative  unit  shajl 
prepare  and  submit  its  project 
application  in  accordance  with  the 
instructions  and  procedures  established 
by  the  appropriate  deparmtent  or  insular 
area. 

(Sec.  404(a)  of  the  Act) 

Subpart  E— How  a  Subgrant  Is  Made  to 
an  Applicant 

§  134.40  Determination  of  the  amount  of 
the  subgrant 

(a) (1)  An  SEA  shall  make  a  subgrant 
to  an  L£A  of  part  B  funds  in  accordance 
with  the  requirements  of  the  Act  for 
distribution  of  part  B  funds  (sec.  422(a)). 
For  the  purpose  of  computing  the 
amount  of  a  subgrant  to  an  LEA  selected 
by  the  SEA  because  of  high  tax  effort 
(sec.  422(a)(1)),  or  because  of  a  large 
number  of  high  cost  children  (sec. 
422(a)(2)),  a  higher  per  pupil  allocation 
means  a  per  pupil  amount  that  is  at  least 
200  percent  of  the  per  pupil  amount — : 
based  on  enrollment — the  SEA  awards 
to  each  LEA  that  it  does  not  select  under 
these  two  sections. 

(Sections  422(a)(1),  and  422(a)(2}) 

(2)  An  SEA  may  decline  to  award 
higher  per  pupil  allocations  to  LEAs 
because  of  high  tax  effort  (sec.  422(a)(1)) 
only  if  it  provides  enough  information  in 
its  state  plan  to  allow  the  Commissioner 
to  determine  that  the  per  pupil 
expenditures  of  non-Federal  funds  by  its 
L^s  are  substantially  equal. 

(Sections  404(a)(5),  and  422(a)) 

(b)  An  SEA  shall  make  a  subgrant  of 
part  C  funds  to  an  LEA  on  an  equitable, 
competitive  basis  in  accordance  with 
section  432(a)  of  the  Act  and  these 
regulations; 

(c)  An  SEA  shall  make  a  subgrant  of 
part  D  funds  to  an  LEA  in  accordance 
with  section  441(a)  of  the  Act  and  the 
distribution  procedures  described  in  the 
State  plan.  These  funds  may  be 
allocated  on  the  basis  of  a  formula,  such 
as  student  enrollment,  or  an  equitable 
competition. 

(Sections  404(a)(5),  422(a),  and  441(a)  of  the 
Act) 

§  134.41  Multi-year  part  C  projects. 

(a)  Subject  to  the  availability  of  funds, 
an  SEA  may  make  a  commitment  to  an 
LEA  to  fund  a  particular  project  with 
part  C  funds  for  more  than  one  fiscal 
year,  but  for  not  more  than  Hve  Fiscal 
years,  excluding  the  period  during  which 
the  LEA  received  a  planning  grant  for 
the  project.  A  subgrant  to  plan  a  project 
may  be  for  no  more  than  one  Fiscal  year 


(b)  Before  the  SEA  makes  a 
commitment  to  multi-year  funding,  it 
shall  determine  that  the  LEA  intends  to 
adopt  the  project  activities,  if  successful, 
as  part  of  its  regular  educational 
program,  and  support  them  with  non- 
Federal  resources  when  part  C  funds  are 
no  longer  provided. 

(c) (1)  If  an  SEA  makes  a  subgrant  to 
an  LEA  for  a  particular  project  that  has 
been  supported  by  part  C  funds  during 
the  three  preceding  years,  the  SEA  shall, 
in  comparison  to  the  amount  of  the 
subgrant  for  the  third  Fiscal  year,  reduce 
the  amount  of  the  subgrant 
substantially.  Similarly,  if  an  SEA 
makes  a  subgrant  of  part  C  funds  to  an 
LEA  for  a  particular  project  for  a  Fifth 
fiscal  year,  the  SEA  shall,  in  comparison 
to  the  amount  of  the  subgrant  for  the 
fourth  fiscal  year,  reduce  the  amount  of 
the  subgrant  substantially. 

(2)  Before  it  makes  a  subgrant  for  the 
fourth  or  Fifth  year  of  a  particular 
project,  the  SEA  shall  review  the  project 
carefully  to  assure  itself  that  the  LEA 
intends  to  incorporate  the  project 
activities  into  its  regular  educational 
program  after  part  C  funds  are  no  longer 
provided. 

(d)  An  LEA  shall  include  the  following 
information  in  its  application  fm*  part  C 
funds  for  the  fourth  or  fifth  year  of  a 
particular  project — 

(1)  How  the  LEA  Will  compensate  for 
the  reduction  of  part  C  funds  in  the 
fourth  and  fifth  year  of  the  project 
without  reducing  the  project's  scope  and 
quality. 

(2)  How  the  LEA  will  incorporate  the 
activities  of  the  project  into  its  regular 
educational  program  after  part  C  funds 
are  no  longer  provided. 

(3)  How  the  LEA  will  continue  to 
provide  with  Federal  funds  equitable 
benefits  to  private  school  children  who 
participate  in  the  project. 

(e)  For  the  purpose  of  applying  the 
requirements  of  this  section  to  multi¬ 
year  part  C  projects  already  in  operation 
for  three  yars  prior  to  the  effective  date 
of  these  regulations,  the  SEA  may 
consider  the  subgrant  of  Fiscal  year  1980 
funds  it  makes  to  an  LEA  to  continue 
such  a  multi-year  part  C  project  as 
though  it  were  for  the  third  year  of  that 
project. 

(Sections  406(a)  and  432(a)  of  the  Act) 

§  134.42  Reallocation. 

(a)  An  SEA  may,  ft-om  time  to  time, 
reallocate  part  B  funds  from  an  LEA  that 
has  chosen  not  to  participate  or  does  not 
choose  to  expend  the  full  amount  made 
available  to  it.  A  reallocation  of  funds 
must  be  consistent  with  the  provisions 
of  the  Act  dealing  with  the  participation 
of  private  school  children  (sec.  406)  and 


Federal  Register  /  Vol.  44,  No.  94  /  Monday,  May  14,  1979  /  Proposed  Rules 


28245 


with  the  procedure  described  in  the 
State  plan  for  determining  the  amount  of 
subgrants  for  part  B. 

(b)  If  an  SEA  makes  subgrants  of  part 
D  funds  available  to  LEAs  on  the  basis 
of  a  formula,  such  as  student  enrollment, 
it  may  similarly  reallocate  excess  part  D 
funds  as  in  paragraph  (a). 

(Sections  422(a)  and  441(a)  of  the  Act) 

Subpart  F— Conditions  That  Must  Be 
Met  by  the  State  and  Its  Subgrantees 

§  134.50  Rscal  requirements. 

(a)  A  State  shall  comply  with  fiscal 
requirements  of  title  V  of  ESEA  (sec. 
501(b)f5))  or  of  GEPA  (sec.  435(b)(5)). 
whichever  applies. 

(b)  A  State  may  not  commingle  State 
funds  with  the  funds  made  available  to 
it  under  the  Act  for  any  fiscal  year. 

(Sec.  404(a)(10)  of  the  Act) 

§  134.51  Use  of  funds— SEAs. 

(a)  In  a  Hscal  year  in  which  the 
provisions  of  title  V  of  ESEA  dealing 
with  the  conditions  for  appropriations  of 
State  administrative  funds  (sec. 
510(b)(2))  are  not  met — 

(1) (i)  A  State — other  than  an  insular 
area — may  use  to  administer  its  State 
plan  the  larger  of  the  amounts  described 
by  sections  404(a)(8)  (A)  and  (B)  of  the 
Act  (funds  for  State  administration). 

(ii)  The  State  shall  then  make 
available  to  LEAs — for  purposes 
described  in  (iii) — the  remaining  amount 
of  its  total  title  IV  allotment — after  any 
reallocation  by  the  Commissioner — 
under  the  provisions  dealing  with 
allotments  to  States  (sec.  403(a))  of  the 
Act.  However,  the  SEA  shall  exclude 
from  the  amount  made  available  to 
LEAs  any  amount  to  be  expended  for 
strengthening  the  SEA  (sec.  404(a)(9)  of 
the  Act)  or  for  State  leadership  in 
guidance,  counseling,  and  testing  (sec. 
441(b)  of  the  Act). 

(iii)  An  LEA  shall  use  the  amount 
made  available  under  (ii)  for  the  sole 
purpose  of,  respectively,  acquiring 
instructional  materials  and  equipment 
under  part  B;  improving  local 
educational  practices  under  part  C;  and 
conducting  guidance,  counseling,  and 
testing  programs  under  part  D. 

(2) (i)  An  insular  area  may  use  no  more 
than  $75,000  to  administer  its  State  plan. 

(ii)  The  insular  area  shall  then  use  for 
the  purposes  described  in  (iii)  the 
remaining  amount  of  its  total  title  IV 
allotment  under  section  403(c)  of  the 
Act.  However,  the  insular  area  shall 
exclude  from  the  amount  available  for 
(iii)  any  amount  to  be  expended  for 
strengthening  the  SEA  (sec.  404(a)(9)  of 
the  Act)  or  for  State  leadership  in 


guidance,  counseling,  and  testing  (sec. 
441(b)). 

(iii)  The  insular  area  shall  use  the 
amount  made  available  under  (ii)  for  the 
sole  purpose  of,  respectively,  acquiring 
instructional  materials  and  equipment 
under  part  B;  improving  local 
educational  practices  under  part  C;  and 
conducting  guidance,  counseling,  and 
testing  programs  under  part  D. 

(Sections  403(a),  403(c),  404(a)(9).  and  441(b) 
of  the  Act) 

(b)  In  a  fiscal  year  in  which  the 
provisions  of  title  V  of  ESEA  dealing 
with  the  conditions  for  appropriations  of 
State  administrative  funds  (sec. 
510(b)(2))  are  met,  all  the  requirements 
of  subsection  (a)  apply  except  those 
pertaining  to  State  administrative  funds. 

(Sections  403(a),  403(c),  404(a)(9).  and  441(b) 
of  the  Act) 

(c) (1)  In  any  fiscal  year  the 
Department  of  Interior  piay  use  no  more 
than  $75,000  to  administer  its  program 
plan. 

(2)  The  department  shall  then  use  for 
the  purposes  described  in  (3)  the 
remaining  amount  of  its  total  title  IV 
allotment  for  the  sole  purpose  of. 
respectively,  acquiring  instructional 
materials  and  equipment  under  part  B; 
improving  local  educational  practice 
under  part  C;  and  conducting  guidance, 
counseling,  and  testing  programs  under 
part  D. 

(Se 403(c)  of  the  Act) 

(d) (1)  In  a  Bscal  year  in  which  the 
provisions  of  title  V  of  ESEA  dealing 
with  the  conditions  for  appropriations 
for  SEA  strengthening  (sec.  523(b))  are 
not  met,  a  State — including  an  insular 
area — may  use  the  larger  of  the  amounts 
described  by  sections  404(a)(9)  (A)  and 
(B)  of  the  Act  (funds  for  strengthening 
SEAs)  to  conduct  the  activities  under 
section  521  that  are  described  in  the 
approved  State  plan  under  the  section  of 
title  V  of  ESEA  dealing  with  program 
requirements  (sec.  522). 

(2)  In  any  Hscal  year  the  Department 
of  Defense  and  the  Department  of 
Interior  may  not  use  title  IV  funds  for 
strengthening  activities  (sec.  521  of  title 
V  of  ESEA)  or  State  leadership  activities 
(sec.  441(a)(1)  of  the  Act). 

(Sections  403(c),  404(a)(9).  and  441(a)(1)  of  the 
Act) 

(e) (1)  In  awarding  subgrants  of  part  C 
funds,  an  SEA  shall  comply  with  the 
sections  of  the  Act  dealing  with  Grants 
for  innovative  compensatory  education 
projects  (sec.  431(b)(2)).  grants  to 
improve  school  management  (sec. 
432(B)(1)),  and  grants  for  special 


projects  for  handicapped  children  (sec. 
432(c)). 

(2)  An  SEA  may  use  no  less  than  15 
percent  of  its  part  C  grant — excluding 
funds  available  under  section  404(a)(9) 
(funds  for  strengthening  SEA) — for 
special  projects  under  section  432(c)  of 
the  Act.  The  special  projects  for 
handicapped  children  funded  under 
section  432(c)  of  the  Act  must  be 
designed  to  meet  the  special  educational 
needs  of  those  children  served. 

(Sections  431(b).  432(b),  and  432(c)  of  the  Act) 

(f) (1)  An  SEA  may  reserve  a  small 

'  amount  of  part  C  funds  for  the  purpose 
of  supplementing  its  subgrants  for  part  C 
projects. 

(2)  Alternatively,  if — after  awarding 
all  of  its  part  C  fimds  for  a  fiscal  year  for 
part  C  subgrants — the  SEA  determines 
that  not  all  of  those  funds  will  be 
obligated  by  one  or  more  LEAs  during 
that  grant  period,  the  SEA  may  recover 
those  funds  and  use  them  to  supplement 
part  C  projects  conducted  by  other 
LEAs. 

(3)  An  SEA  that  intends  to  supplement 
part  C  projects  in  any  way  shall  include 
in  its  State  plan  a  description  of  the 
process  and  the  competitive  criteria  it 
will  use  in  considering  an  LEA’s  request 
for  supplemental  funding. 

(4)  If  an  SEA  reserves  funds  for 
supplementation,  it  shall  include  the 
amount  in  its  State  plan. 

(5)  An  SEA  may  not  award 
supplementary  part  C  funds  to  enable  an 
L^  to  conduct  activities  beyond  the 
scope  of  that  LEA’s  approved 
application. 

(Sections  404(a)(5)  and  431  of  the  Act) 

(g)  An  SEA  may  use  no  more  than  714 
percent  of  its  part  D  grant  for  any  fiscal 
year  for  State  leadership  and 
supervisory  activities. 

(Sec.  441(b)  of  the  Act) 

(h)  Except  under  §  134.52(d),  an  SEA 
may  support  the  statewide 
dissemination  of  information  about  title 
IV  projects,  but  only  with  funds  received 
under — 

(1)  Section  404(a)(8]  of  the  Act  (State 
administrative  funds)  or  section  510  of 
title  V  of  ESEA  (State  administrative 
funds),  whichever  applies; 

(2)  Section  404(a)(9)  of  the  Act  (funds 
for  State  strengthening)  or  section  523  of 
title  V  of  ESEA  (funds  for  State 
strengthening),  whichever  applies;  or 

(3)  Section  441(b)  of  the  Act  (funds  for 
State  leadership  in  guidance,  counseling, 
and  testing). 

(Sections  404(a)(8).  404(a)(9)  and  431(a)  of  the 
Act) 
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(1)  In  judging  a  competition  among 
LEAs  for  part  C  funds,  an  SEA  may  take 
into  consideration  which  of  the  program 
purposes  or  activities  authorized  by 
section  431(a)  of  the  Act  an  LEA  seeks 
to  support.  However,  in  judging  a 
competition  for  part  D  funds,  an  SEA 
may  not  take  into  consideration  which 
of  ^e  program  purposes  or  activities 
authorized  by  section  441(a](2]  of  the 
Act  an  LEA  seeks  to  support. 

(Sections  431(a),  441(a),  and  442  of  the  Act) 

(j)  The  Department  of  Defense,  the 
Department  of  Interior,  and  each  insular 
area  shall  use  a  substantial  amount  of 
its  title  rv  grant  to  benefit  children  who 
have  the  greatest  educational  need. 

(Sec.  403(c)  of  the  Act) 

§  134.52  Use  of  funds— LEAs. 

(a)  Subject  to  the  requirements  of  the 
Act  dealing  with  the  participation  of 
private  school  children  (sec.  406)  an  LEA 
that  receives  a  subgrant  of  parts  B  or  D 
funds  shall  have  complete  discretion  in 
selecting  which  of  the  program 
purposes — authorized,  respectively,  by 
section  421  or  section  441(a)(2)  of  the 
Act — it  wishes  to  support  with  those 
funds. 

(Sections  422(b)  and  442  of  the  Act) 

(b) (1)  Subject  to  the  requirements  of 
the  Act  dealing  with  the  participation  of 
private  school  children  (sec.  406),  an 
LEA  may,  when  acquiring  instructional 
materials  and  equipment  with  part  B 
funds,  concentrate  upon  meeting  the 
educational  needs  of  children  in  one  or 
more  of  the  schools  within  its 
boundaries. 

(2)  An  LEA  that  receives  higher  per 
pupil  allocations  of  part  B  funds  due  to 
the  presence  of  a  large  number  of 
children  whose  education  imposes  a 
higher  than  average  per  pupil  cost  shall 
consider  the  special  educational  needs 
of  those  children  when  selecting 
instructional  materials  and  equipment. 
However,  the  LEA  shall  make  available 
to  all  children  attending  a  school  all  the 
instructional  materials  and  equipment 
acquired  with  part  B  funds  and  placed  in 
that  school. 

(Sections  421  and  422  of  the  Act) 

(c)  An  LEA  that  receives  a  subgrant  of 
part  C  funds  shall  use  those  funds  for 
activities  that  will  improve  its  own 
educational  practices.  This  means  that 
an  LEA  that  receives  a  subgrant  of  part 
C  funds — 

(1)  May  not  transmit  those  funds  to 
another  LEA  to  pay  the  costs  of  the 
other  lea’s  project  unless  the  LEA  that 
receives  the  subgrant  is  acting  as  the 
agent  for  a  group  of  LEAs  whose  joint 


project  application  for  part  C  funds  has 
been  approved  by  the  SEA; 

(2)  May  not  use  those  funds  to 
disseminate  training  materials  or  project 
information  to  the  representatives  of 
children  enrolled  in  schools  outside  the 
LEA,  except  in  response  to  a  specific 
request; 

(3)  Shall  give  priority  to  requests  for 
training  received  from  the 
representatives  of  children  enrolled  in 
schools  within  its  own  boundaries; 

(4)  May  not  use  those  funds  to  provide 
training  to  the  representatives  of  school 
children  enrolled  in  a  school  located  in 
another  State. 

(d)(1)  Only  during  the  last  two  fiscal 
years  it  conducts  a  particular  multi-year 
part  C  project  may  a  LEA  conduct. the 
following  activities  with  part  C  funds: 

(1)  Disseminate  training  materials  and 
project  information — including 
evaluation  results — to  representatives  of 
children  enrolled  in  public  and  private 
schools  outside  its  boundaries. 

(ii)  Provide  technical  assistance  and 
training  to  the  representatives  of 
children  enrolled  in  public  and  private 
schools  outside  its  boundaries. 

(in)  Attend  meetings  to  describe  its 
project  to  representatives  of  children 
enrolled  in  public  and  private  schools 
outside  its  boundaries. 

(2)  An  LEA  may  use  no  more  than  25 
percent  of  each  of  its  last  two  subgrants 
to  conduct  any  or  all  of  these  activities. 

(3)  An  LEA  may  not  use  part  C  funds 
to  conduct  these  activities  unless  the 
SEA  specifically  approves.  Before 
approving,  the  SEA  must  determine  that 
the  lea’s  project  activities — 

(i)  are  successful  and  worthy  of 
dissemination,  and 

(ii)  have  been  adopted,  where 
appropriate,  in  the  schools  within  the 
lea’s  boundaries. 

(Sec.  431(a)  of  the  Act) 

§  134.53  Allowable  costs. 

(a)  Expenditures  of  part  B  funds  for 
instructional  equipment  may  include  the 
cost  of  raw  or  processed  materials,  or 
component  parts  to  be  made  into 
finished  products,  as  well  as  the  cost  of 
making  or  assembling  the  instructional 
equipment. 

(b)  No  administrative  costs,  except 
those  properly  incurred  by  SEAs,  are 
allowable  under  part  B  of  the  Act  unless 
the  SEA  approves  a  special  indirect  cost 
rate  for  use  by  LEAs. 

(Sections  401  and  421  of  the  Act) 


Subpart  G— Administrative 
Reaponsibiiities  of  the  State  and  Its 
Subgrantees 

§  134.60  Project  application  review  and 
approval  by  ttw  State. 

(a)  An  SEA  shall  review  and  approve 
the  project  applications  of  LEAs 
according  to  the  requirements  of  section 
503  of  title  V  of  ESEA,  if  applicable,  and 
in  a  manner  consistent  with  its 
assurances  under  section  435(b)(1)  of 
GEPA. 

(b)  The  Department  of  Defense,  the 
Department  of  Interior,  or  an  insular 
area  shall  review  the  program 
applications  of  its  administrative  units, 
if  applicable.  The  department  or  the 
insular  area  may  approve  only  those 
applications  that  comply  with  the 
requirements  of  the  Act  and  these 
regulations,  as  well  as  with  the 
department’s  program  plan  or  the 
insular  area’s  State  plan. 

(Sec.  404(a)  of  the  Act) 

§  134.61  Monitoring  and  enforcement  by 
the  State. 

In  each  fiscal  year,  the  SEA  shall 
carry  out  a  plan  for  monitoring  and 
enforcing  compliance  by  LEAs  with 
Federal  requirements  according  to  the 
following  standards: 

(a)  'The  purpose  of  monitoring  shall 
be — 

(1)  To  review  federally  funded 
projects  to  determine  whether  a 
subgrantee  is  complying  with  applicable 
statutes,  regulations,  and  grant 
provisions;  and 

(2)  To  review  project  purposes, 
activities,  and  results. 

(b) (1)  An  SEA  shall  take  into  account 
the  size,  scope,  and  purpose  of  the 
project  in  determining  the  frequency  of 
on-site- visits. 

(2)  The  SEA  shall  visit  each  multi-year 
part  C  project  at  least  once  during  the 
duration  of  the  project  or  the  applicable 
State  plan. 

(3)  'Ilie  SEA  shall  visit  a  sample  of  all 
title  IV  projects  annually  to  insure  the 
integrity  of  the  title  IV  program. 

(c) (1)  Within  60  days  of  a  monitoring 
visit,  the  SEA  shall  provide  the  LEA 
with  a  written  report  that  contains  the 
SEA’s  findings. 

(2)  If  the  LEA  disagrees  with  those 
findings,  it  may  reply  in  writing  to  the 
SEA  within  60  days  of  the  SEA’s  report. 

(3)  The  SEA  shall  respond  in  writing 
to  the  LEA  within  60  days  of  receiving 
the  LEA’S  reply. 

(d)  All  monitoring  reports,  replies,  and 
responses  are  public  documents  and 
shall  be  made  available  to  the  public  by 
both  the  SEA  and  LEA. 
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(Sec.  401  of  the  Act  and  Sec.  434  of  the 
General  Education  Provisions  Act) 

§  134.62  Evaluation  by  the  State,  the  State 
advisory  council,  and  aubgranteea. 

(a)  An  SEA  shall  comply  with  the 
evaluation  requirements  of  title  V  of 
ESEA  (sec.  501(b)(4))  or  of  GEPA  (sec. 
435(b)(4)).  whichever  applies,  and 
evaluate,  at  least  once  every  three 
years,  the  effectiveness  of  parts  B,  C. 
and  D  of  the  title  IV  program  in  that 
State.  The  purposes  of  the  evaluation 
are  to  determine — 

(1)  The  extent  to  which  educational 
needs  are  being  met  by  parts  B,  C.  and 
D: 

(2)  The  extent  to  which  the  -- 

educational  practices  of  participating 
LEAs  are  being  improved; 

(3)  The  quality  and  effectiveness  of 
administrative  activities  undertaken  by 
the  SEA,  such  as  program  application 
review,  technical  assistance, 
dissemination,  and  project  monitoring; 
and 

(4)  For  part  C  projects — 

(i)  The  extent  to  which  LEAs  are 
incorporating  successful  practices, 
originally  supported  by  part  C  funds, 
into  their  regular  district-wide 
educational  programs; 

(ii)  The  extent  to  which  Part  C  funds 
are  being  used  for  the  various  program 
activities  authorized  under  the  Act;  and 

(iii)  The  extent  to  which  the 
educational  needs  that  prompted  the 
project  are  still  viewed  as  important  by 
the  LEA  when  Federal  funding 
concludes. 

(b)  The  State  advisory  council  (SAC) 
shall  comply  with  the  evaluation  and 
reporting  requirement  of  the  Act 
(sections  404(b)(1)(C)  and  (D)).  At  least 
every  three  years  the  SAC  shall 
evaluate  and  report — through  the  SEA  to 
the  Commissioner — on  the  parts  B.  C, 
and  D  programs  in  that  State  and  on  all 
title  IV  projects  in  the  State,  including 
those  conducted  for  children  enrolled  in 
nonprofit  private  elementary  and 
secondary  schools.  These  evaluations 
must  reflect  consideration  of — 

(1)  The  needs  addressed  by  parts  B.  C, 
and  D  and  by  the  individual  L^ 
projects; 

(2)  The  objectives  of  parts  B,  C,  and  D 
and  of  the  individual  L^  projects; 

(3)  The  extent  to  which  these 
objectives  have  been  achieved; 

(4)  The  educational  improvements 
that  have  resulted  from  the  parts  B,  C, 
and  D  programs  and  from  the  individual 
LEA  projects;  and 

(5)  In  the  case  of  a  part  C  project,  the 
extent  to  which  the 'educational 
practices  associated  with  that  project 


have  been  incorporated  throughout  the 
LEA. 

(Sections  401,  404(b)(1)(C),  and  404(b)(1)(D)  of 
the  Act) 

§  134.63  Standards  for  part  B. 

A  State  shall  adopt  standards  to  be 
used  by  its  LEAs— or,  in  the  case  of  an 
insular  area,  by  its  administrative 
units — in  acquiring  instructional 
equipment  and  materials  under  part  B  of 
title  IV  of  the  Act.  The  purpose  of  these 
standards  shall  be  to  insure  that  all 
equipment  and  materials  acquired — 

(a)  Are  of  appropriate  quality  and 
quantity  for  instructional  use  in  that 
LEA  or  administrative  unit;  and 

(b)  Will  be  used  solely  for 
instnictional  purposes. 

(Sec.  421  of  the  Act) 

§  134.64  Consultation  procsdurss,  part  B. 

(a)  In  determining  how  part  B  fimds 
will  be  divided  among  the  program 
purposes  described  in  section  421  of  the 
Act.  an  SEA  shall  insure  that  a 
participating  LEA  has  adopted 
appropriate  procedures  to  coordinate 
the  selection  of  instructional  equipment 
and  materials  with  the  curricula  carried 
out  in  that  LEAs  schools. 

(b)  These  procedures  shall  include 
periodic  consultation  with  teachers, 
librarians,  media  specialists,  and  other 
professional  staff  in  the  schools  and 
with  representatives  of  participating 
private  school  children. 

(Sec.  422(b)  of  the  Act) 

§  134.65  Control  of  instructional 
equipment  and  materials. 

An  LEA — or  other  public  agency — that 
administers  a  title  IV  project  shall  take 
whatever  steps  are  necessary  to  insure 
that  it  maintains  effective  control  over 
instructional  equipment  and  materials 
acquired  with  title  IV  funds. 

(Sections  406(c)  and  421  of  the  Act  and  Sec. 
436(b)(2)  of  the  General  Education  Provisions 
Act) 

§  134.66  Audit  resolution. 

If  an  SEA  administers  title  IV  under 
the  authority  of  part  A  of  title  V  of 
ESEA,  the  minimum  standards  for  audit 
resolution  contained  in  part  120  of  this 
chapter  apply. 

(Sec.  401  of  the  Act) 

§  134.67  Part  C  projects  for  the  education 
of  handicapped  children;  requirements 
under  part  B  of  the  Education  of  the 
Handicapped  Act  (EHA). 

(a)  An  SEA  shall  ensure  that  each 
project  for  handicapped  children  that  is 
funded  with  title  IV,  part  C  funds — 

(1)  Is  under  the  general  supervision  of 
the  persons  in  the  SEA  who  are  / 


responsible  for  educational  programs  for 
handicapped  children;  and 

(2)  Meets  the  SEA's  educational 
standards. 

(b)  An  SEA  shall  ensure  that  all  title 
IV,  part  C  funds  it  awards  for  projects 
for  handicapped  children  will  be  used 
only  in  a  manner  consistent  with  a  goal 
of  providing  a  free  appropriate  public 
education  for  all  handicapped  children. 
However,  this  paragraph  does  not  limit 
the  specific  requirements  of  the  Act  or 
these  regulations. 

(c)  Under  the  withholding  provisions 
of  EHA  (sec.  616),  the  Commissioner 
may  withhold  part  C  funds  available  for 
projects  for  handicapped  children  if  the 
Commissioner  determines  that  there  has 
been  a — 

(1)  Failure  to  comply  substantially 
with  any  provision  of  sections  612  or  613 
of  EHA.  or 

(2)  Failure  in  the  administration  of  the 
State  plan  under  B  of  EHA  to  comply 
with — 

(1)  Any  provision  of  part  B  of  EHA;  or 

(ii)  Any  requirement  in  the  approved 

application  Under  part  B  of  an  LEA  or 
intermediate  educational  unit. 

(d)  The  regulations  for  part  B  of  EHA 
are  in  45  CFR  part  121a. 

(Sections  612(6),  613(a)(2),  and  616(a)(2)(B)  of 
the  Education  of  the  Handicapped  Act) . 

Subpart  H— Participation  of  Children 
Enrolled  in  Private  Schools 

§  134.70  Responsibilities. 

(a)  General.  Section  406  of  the  Act 
provides  that  children  enrolled  in 
private  schools  are  entitled  to 
participate  equitably  in  the  purposes 
and  benefits  of  the  title  IV  program.  This 
subpart  establishes  Ihe  rules  governing 
their  participation.  For  the  purposes  of 
this  subpart  and  subpart  I  the  term  LEA 
includes  an  administrative  unit  of  an 
insular  area. 

(b)  SEA  Respoiisiblities.  An  SEA  may 
not  make  a  subgrant  of  title  IV  funds 
that  does  not  meet  the  requirements  of 
section  406  of  the  Act.  If  an  SEA  carries 
out  a  title  IV  project  directly,  it  shall 
comply  with  section  406  of  the  Act  as  if 
it  were  an  LEA. 

(c)  LEA  Responsibilities.  (1)  An  LEA 
shall  give  children  enrolled  in  the 
private  schools  within  its  boundaries 
genuine  opportunities  to  participate  in 
title  rv  projects.  These  opportunities 
shall  be  consistent  with  the  number  and 
needs  of  those  children. 

(2)  The  LEA  shall  maintain  continuing 
administrative  direction  and  control 
over  the  title  IV  benefits  provided  to 
children  enrolled  in  private  schools. 

(Sec.  406  of  the  Act) 
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§  134.71  Consultation  with 
reprsssntativet  of  private  school  students. 

(a)  An  LEA  shall  consult  with 
appropriate  representatives  of  the 
children  enrolled  in  the  private  schools 
within  its  boundaries.  This  consultation 
must  occur  before  the  LEA  makes  any 
decision  that  affects  the  participation  of 
these  children.  The  LEA  shall  give  the 
representatives  of  these  children  a 
genuine  opportunity  to  express  their 
views. 

(b)  These  are  examples  of  decisions 
that  require  this  consultation; 

(1)  Whether  the  LEA  will  participate 
in  a  title  IV  program; 

(2)  What  children  will  receive  benefits 
under  that  program; 

(3)  How  the  children’s  needs  will  be 
identified; 

(4)  What  benefits  will  be  provided; 

(5)  How  the  benefits  wilt  be  provided; 
and 

(6)  How  the  project  will  be  evaluated. 
(Sec.  406(a)  of  the  Act) 

§  134.72  Needs;  number  of  students; 
types  of  services. 

An  LEA  shall  determine  the  following 
matters  on  a  basis  comparable  to  the 
one  it  uses  in  providing  for  the 
participation  of  children  attending 
public  schools; 

(a)  The  needs  of  children  enrolled  in 
the  private  schools. 

(b)  The  number  of  those  students  who 
will  participate  in  a  project. 

(c)  The  benefits  the  LEA  will  provide 
to  those  students. 

(Sec.  406  of  the  Act) 

§134.73  Benefits. 

(a)  General.  An  LEA  that  receives  a 
subgrant  of  title  IV  funds  shall  provide 
to  children  enrolled  in  private  schools 
located  within  its  boundaries  secular, 
neutral,  non-ideological  benefits  that  are 
authorized  by  title  IV  of  the  Act  other 
then  section  431(a)(6)  of  the  Act 
(improving  school  management).  If  the 
LEA  determines  that  it  is  either 
unnecessary  or  not  feasible  to  provide 
these  benefits  on  the  premises  of  one  of 
more  of  those  private  schools,  it  shall 
make  other  arrangements  for  their 
provision  to  those  children.  These  other 
arrangements  must  allow  the  private 
school  children  to  participate  equitably 
in  the  LEA’s  project. 

(b)  Same  or  different  benefits.  (1)  If  an. 
L^  concentrates  title  IV  funds  on  a 
particular  group,  attendance  area,  or 
grade  or  age  level,  the  LEA  shall  insure 
equitable  participation  by  children 
enrolled  in  private  schools  who — 

(a)  Have  the  same  needs; 

(b)  Are  in  that  group,  attendance  area, 
or  age  or  grade  level. 


(2)  An  LEA  shall  provide  title  IV 
benefits  to  children  enrolled  in  private 
schools  that  are  diffenent  from  the  title 
IV  benefits  it  provides  to  children 
enrolled  in  public  schools  if  the 
differences  are  necessary  to  meet  the 
needs  of  those  children  enrolled  in 
private  schools.  However,  the  title  IV 
benefits  for  the  children  enrolled  in 
private  schools  must  be  comparable  in 
quality,  scope  and  opportunity  for 
participation  to  those  provided  for 
childr^  enrolled  in  public  schools. 

(c)  Part  B  benefits.  (1)  If  no  project 
under  part  B  of  title  IV  is  carried  out  for 
the  benefit  of  chilcken  enrolled  in  public 
schools  within  the  school  district  of  an 
LEA,  the  SEA  shall — upon  request  by 
the  appropriate  representatives  of 
children  enrolled  in  private  schools 
located  within  that  district — make 
arrangements  to  provide  benefits 
authorized  by  part  B  to  the  children 
enrolled  in  private  schools. 

(2)  These  arrangements — which  may 
include  contracts  with  nonprofit  private 
agencies  or  organizations — must  provide 
part  B  benefits  to  these  children  as  if 
they  were  provided  by  the  LEA  within 
whose  district  the  private  schools  are 
located. 

(d)  Part  C  and  part  D  benefits. 
Children  enrolled  in  private  schools 
located  within  the  boundaries  of  an  LEA 
may  receive  benefits  authorized  by  parts 
C  or  D  of  title  IV  only  if; 

(1)  That  LEA  applied  for  and  received 
a  subgrant;  and 

(2)  Children  enrolled  in  the  public 
schools  within  the  boundaries  of  that 
LEA  receive,  respectively,  part  C  or  D 
benefits. 

(Sec.  406(a)  of  the  Act) 

§  134.74  Expenditures. 

(a)  Subject  to  subjection  (b),  an  LEA 
shall  spend  the  same  average  amount  to 
title  rv  funds  on  a  child  enrolled  in  a 
private  school  who  participates  in  the 
title  rv  project  as  a  children  enrolled  in 
a  public  school  who  participates  in  that 
project. 

(b)  The  LEA  shall  spend  a  different 
average  amount  of  title  IV  benefits  for  a 
child  enrolled  in  a  private  school  if  the 
costs  of  meeting  the  needs  of  that  child 
are  different  from  the  costs  of  meeting 
the  needs  of  a  child  enrolled  in  the 
public  schools. 

(Sec.  406(b)  of  the  Act) 

§  134.75  Separate  classes. 

An  LEA  may  not  use  title  IV  funds  for 
classes  that  are  separated  on  the  basis 
of  school  enrollment  or  the  religion  of 
the  children  if; 


(a)  The  classes  are  in  a  public  facility; 
and 

(b)  The  classes  include  children 
enrolled  in  public  schools  and  children 
enrolled  in  private  schools. 

(Sec.  406(a)  of  the  Act) 

§  134.76  Funds  not  to  benefit  s  private 
school. 

(a)  An  LEA  may  not  use  title  IV  funds 
to  finance  the  existing  level  of 
instruction  in  a  private  school  or  to 
otherwise  benefit  the  private  schools. 

(b)  The  LEA  shall  use  title  IV  funds  to 
meet  the  specific  educational  needs  of 
children  enrolled  in  private  school 
rather  than 

(1)  the  needs  of  a  private  school  or 

(2)  the  general  needs  of  the  children 
eimolled  in  a  private  school. 

(Sec.  406(a)  of  the  Act) 

§  134.77  Administrative  control. 

(a)  A  public  agency — usually  the 
LEA — shall  keep  title  to  and  exercise 
continuing  administrative  control  over 
all  materials  and  equipment  that  the 
LEA  acquires  with  title  IV  funds. 

(b)  The  public  agency  may  place  such 
materials  or  equipment  on  the  premises 
of  a  private  school  for  a  limited  period 
of  time. 

(c)  The  public  agency  shall  insure  that 
the  materials  or  equipment  placed  on 
the  premisies  of  a  private  school 

(1)  are  used  only  for  the  purposes  of 
the  title  IV  program  and 

(2)  caabe  removed  from  the  private 
school  without  remodeling  its  facilities. 

(d)  The  public  agency  shall  remove 
the  materials  or  equipment  from  the 
premises  of  a  private  school  if 

(1)  the  materials  or  equipment  are  no 
longer  needed  for  the  purposes  of  the 
program  or 

(2)  removal  is  necessary  to  avoid  uSe 
of  the  materials  or  equipment  for  other 
than  title  FV  purposes. 

(Sec.  40e(c)(l)  of  the  Act) 

§  134.78  Public  employees. 

An  LEA  may  use  part  C  or  D  funds  to 
provide  personal  services  on  other  than 
public  premised  only; 

(a)  If  the  persons  who  provide  the 
personal  services  are  public  employees 
as  required  by  section  406(c)(2)  of  the 
Act; 

(b)  If  the  personal  services  are  not 
normally  provided  by  the  private  school; 
and 

(c)  To  the  extent  necessary  to  provide 
the  part  C  or  D  benefits  designed  for 
children  enrolled  in  private  schools. 

(Sec.  406(c)(2)  of  the  Act) 
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§  134.79  Separate  compliance. 

(a)  Each  SEA  and  LEA  that 
participates  in  title  IV  shall  comply  with 
section  436  of  the  Act  in  connection  with 
each  title  FV  program — part  B,  C,  or  D — 
in  which  it  participates. 

(b)  A  determination  that  an  SEA  or 
LEA  has  substantially  failed,  or  is 
unwilling,  to  provide  equitably  for 
children  enrolled  in  private  schools  in 
connection  with  its  participation  in  one 
part  of  title  IV  has  no  bearing  on 
whether  it  is  complying  with  the 
equitable  participation  requirement  in 
connection  with  another  part. 

(Sec.  406  of  the  Act) 

Subpart  I— Section  406  Compliance 
Procedures 

§  134.80  Complaint  procedures. 

(a)  In  any  fiscal  year,  any  person  or 
organization  may  file  with  an  SEA  a 
written  complaint  alleging  that  in  one  or 
more  title  IV  projects  children  enrolled 
in  private  schools  are  not  receiving 
benefits  on  an  equitable  basis.  The 
written  complaint  must  include  a 
detailed  statement  of  the  facts  upon 
which  the  allegation  is  made. 

(b)  The  SEA  shall,  within  sixty  days  of 
its  receipt,  investigate  the  complaint  and 
submit  to  the  Commissioner  a  report 
setting  forth  the  nature  of  the  complaint 
and  the  actions  taken  to  resolve  it  If  the 
SEA  believes  that  one  or  more  LEAs 
have  substantially  failed,  or  are 
unwilling  to  provide  equitably  for 
children  enrolled  in  private  schools,  it 
shall  comply  with  §  134.81(b)  of  these 
regulations. 

(c)  If,  after  the  sixty  day  period,  the 
SEA,  an  affected  I.EA,  the  person  or 
organization  making  the  complaint,  or 
the  Commissioner  believes  the 
complaint  has  not  been  satisfactorily 
resolved,  the  Commissioner  may  review 
the  matter  and  take  appropriate  action. 
The  Commissioner  determines  when  a 
complaint  is  finally  resolved. 

(Sec.  406  of  the  Act) 

§  134.81  Waiver  of  section  406. 

(a)  The  Commissioner  waives  the 
requirements  of  section  406  of  the  Act  if 
the  Commissioner  determines  that  an 
SEA  is  prohibited  by  State  law  from 
providing  for  the  equitable  participation 
of  children  enrolled  in  private  schools.  If 
an  SEA  believes  that  it  is  prohibited  by 
State  law  from  providing  equitably  for 
private  school  children,  it  shall 
promptly — 

(1)  Notify  the  Commissioner  of  its 
belief; 

(2)  Provide  the  Commissioner  with  a 
written  interpretation  of  State  law. 


prepared  by  the  State  Attorney  General 
or  other  appropriate  State  legal  officer, 

(3)  Certify  in  its  State  plan — by 
amendment,  if  necessary — that  it 
cannot,  under  State  law.  comply  with 
the  requirements  of  section  406  of  the 
Act:  and 

(4)  Refrain  from  approving  any  project 
application  until  the  Commissioner 
either — 

(i)  Waives  the  requirements  of  section 
406  of  the  Act  for  that  State;  or 

(ii)  Determines  that,  despite  the 
provisions  of  State  law.  the  SEA  is  able 
to  comply  with  the  requirements  of 
section  406  of  the  Act 

(b)  The  Commissioner  may  waive  the 
requirements  of  section  406  of  the  Act  if 
the  Commissioner  determines  that  an 
SEA  or  LEA  has  either  substantially 
failed  or  is  unwilling  to  provide  for  the 
equitable  perticipation  of  children 
enrolled  in  private  schools.  If,  at  any 
time,  an  SEA  believes  that  an  LEA  has 
substantially  failed  to  or  is  unwilling  to 
provide  equitably  for  private  school 
children,  the  SEA  shall  promptly — 

(1)  Notify  both  the  Commissioner  and 
the  affected  LEA  of  its  belief; 

(2)  Provide  both  with  a  written, 
detailed  statement  of  the  reasons  for  its 
belief;  and 

(3)  Notify  the  affected  LEA  that  it  will 
no  longer  make  title  IV  funds  available 
to  it  until  the  Commissioner  either — 

(i)  Waives  the  requirements  of  section 
406  for  the  affected  LEA;  or 

(ii)  Determines  that  the  affected  LEA 
is  in  compliance  with  the  requirements 
of  section  406  of  the  Act. 

(c)  A  waiver  under  this  section  lasts 
until  the  Commissioner  determines  that 
there  is  no  longer  any  failure  or  inability 
on  the  part  of  the  SEA  or  affected  LEA 
to  comply  with  the  requirements  of 
section  406. 

(Sections  406(d),  406(e),  and  406(f)  of  the  Act) 

§134.82  BypaM. 

(a)  If  the  Commissioner  waives  the 
requirements  of  section  406  for  a  State 
or  one  or  more  of  its  LEAs,  the 
Commissioner  arranges  for  the  equitable 
provision  of  title  fV  benefits  to  the 
affected  private  school  children, 
however,  if  the  Commissioner — 

(1)  Waives  the  requirements  of  section 
406  of  the  Act  for  one  or  more  LEAs;  and 

(2)  Determines  that  the  affected  SEA 
is  not,  under  State  law,  prohibited  from 
complying  with  the  requirements  of 
section  406,  the  Commissioner  may  offer 
the  SEA  the  opportunity  to  make  an 
arrangement,  either  directly  or  by 
contract,  for  the  equitable  provision  of 
title  IV  benefits  to  the  affected  private 
school  children.  The  SEA  shall  promptly 


notify  the  Commissioner  if  it  intends  to 
make  these  arrangements. 

(b)  Pending  the  final  resolution  of  a 
complaint  or  the  results  of  any 
investigation  which  may  lead  to  a 
waiver  of  the  requirements  of  section 
406  under  $  134.81  of  these  regulations, 
the  Commissioner  may  withhold  from 
the  allocation  of  the  affected  State  or 
LEA  the  amount  needed  to  pay  the  cost 
of  an  arrangement  under  subsection  (a). 

(c)  If,  after  consultation  with  the 
appropriate  representatives  of  the  public 
and  private  school  children — 

(1)  The  Commissioner  makes  an 
arrangement  under  subsection  (a),  the 
Commissioner  pays  the  cost  of  that 
arrangement — including  necessary 
administrative  expenses — fi'om  the 
appropriate  title  IV  allotment  of  the 
affected  State;  or 

(2)  An  SEA  makes  an  arrangement 
under  subsection  (a),  the  SEA  shall  pay 
the  cost  of  that  arrangement  from  the 
appropriate  title  IV  allotment  of  the 
affected  LEA.  If  that  arrangement 
requires  the  SEA  to  perform 
administrative  activities  it  would  not 
otherwise  perform,  it  may  pay  the  cost 
of  those  additional  activities  from  the 
appropriate  allotment  of  that  LEA. 
(Sections  406(d).  406(e).  and  406(g)  of  the  Act) 

Subpail  J — Other  Compliance 
Procedures  Used  by  the  Office  of 
Education 

§134.90  WlthhoMbig  of  funds;  cease  and 
desist  order. 

The  Commissioner  may  withhold 
funds  under  section  452  of  CEPA  or  may 
issue  a  cease  and  desist  order  under 
section  454  of  GEPA  if  the 
Commissioner — 

(a)  Has  reason  to  believe  that  a 
recipient  of  title  IV  funds  has  failed  to 
comply  substantially  with  any 
requirement  of  law  applicable  to  title  IV 
funds:  and 

(b)  Does  not  grant  a  waiver  under 

§  134.82  [By-pass.)  of  these  regulations. 

(Sec.  406  of  the  Act  and  Sections  453  and  454 
of  the  General  Educations  Provisions  Act) 

§  134.91  Waivers  of  maintenance  of 
effort 

Because  of  exceptional  or  unforeseen 
circumstances  affecting  one  or  more 
LEAs  or  private  schools  in  a  State./the 
Commissioner  may  waive  the 
maintenance  of  effort  requirements  of 
the  Act  (sec.  404(a)(7))  and  these 
regulations  (§  134.14),  if  it  is  equitable  to 
do  so.  This  waiver  is  effective  for  one 
fiscal  year  only,  and  may  not  be 
repeated. 

(a)  Examples  of  exceptional  and 
unforeseen  circumstances  include:  (1) 
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An  unforeseen,  substantial  removal  of 
property  from  the  tax  roll  due  to: 

(1)  A  natural  or  man-made  disaster, 

(ii)  A  government  action,  or 

(iii)  The  departure  of  an  industrial  or 
commercial  facility; 

(2)  An  unforeseen,  substantial 
diversion  of  available  revenue  to  other 
purposes  outside  the  control  of  the  SEA 
or  LEA  due  to  emergency  circumstances 
such  as  those  resulting  hnm  a  natural  or 
man-made  disaster, 

(3)  An  unforeseen,  substantial 
decrease  in  expenditures  by  a  State, 
LEA,  or  private  school  due  to  a  strike  of 
educational  or  service  personnel; 

(4)  An  unforeseen,  substantial 
decrease  in  expenditures  by  a  State, 
LEA,  or  private  school  due  to  energy 
shortages  or  other  emergency 
circumstances. 

(b)  Examples  of  circumstances  the 
Commissioner  does  not  consider  to  be 
exceptional  and  unforeseen  include — 

(1)  A  deliberate  substantial  reduction 
of  available  revenue  due  to  an  act  of  a 
State  of  local  legislature  or  electorate  in 
other  than  emergency  circumstances; 
and 

(2)  The  failure  of  an  SEA  or  LEA  to 
maintain  its  Hscal  effort  when  it  had  the 
financial  resources  available  to  do  so. 

(c)  In  determining  whether  it  is 
equitable  to  grant  a  waiver  imder 
subsection  (a),  the  Commissioner 
considers — 

(1)  The  extent  to  which  the 
circumstances  claimed  to  be  exceptional 
and  unforeseen  were  of  the  SEA’s, 
lea’s,  or  private  school's  own  making;  - 

(2)  The  extent  to  which  the  SEA,  LEA, 
or  private  school  attempted  to  maintain 
its  expenditures  for  programs  described 
in  parts  B  and  D  despite  those 
circumstances;  and 

(3)  Any  other  relevant  factors. 

(Sea  431A  of  the  General  Education 
Provisions  Act  and  House  Report  No.  95- 
1137, 95th  Congress,  2d  session,  at  139) 

§  134.92  Effect  of  waiver  of  maintenance 
of  effort 

(a)  If  the  Commissioner  grants  a 
waiver  of  maintenance  of  effort  under 
§  134.91,  the  Commissioner  reduces  the 
total  amount  a  State  or  insular  area  may 
receive  for  that  fiscal  year  by  the  exact 
proportion  its  expenditures  for  the 
preceding  fiscal  year  fell  short  of  its 
expenditures  for  the  second  preceding 
Hscal  year.  Those  expenditures  may  be 
calculated  on  either  an  aggregate  or 
aggregate  per  student  basis. 

(b)  Subsequent  determinations  of 
whether  that  State  or  insular  area  has 
maintained  its  effort  are  made  on  the 
basis  of  the  expenditures  that  would 


have  been  required  had  the 
Commissioner  not  granted  a  waiver. 

(Sec.  43lA(b)  of  the  General  Education 
Provisions  Act) 

S  134.93  Maintenance  of  effort  waiver 
procedures. 

If  a  State  discovers  that  it  cannot 
comply  with  the  assurance  in  its  State 
plan  to  maintain  expenditures,  it  shall — 

(a)  Promptly  notify  the  Commissioner 
and  request  a  waiver  for  the  appropriate 
Hscal  year,  and 

(b)  Amend  its  State  plan  to  reflect  the 
request  for  a  waiver. 

(Sec.  404(a)(7)  of  the  Act) 

Editorial  Note. — ^The  following  appendix 
will  not  appear  in  the  Code  of  Federal 
Regulations  when  this  document  is  published 
in  final  form. 

Appendix 

Under  §  134.11  the  SEA  shall  submit 
to  the  Commissioner  a  State  plan  that 
complies  with  each  of  the  following 
requirements. 

State  Plan — General 

As  required  by  section  404(a)  of  title 
rv,  an  SEA  shall  submit  a  State  plan 
containing  that  information  the 
Commissioner  considers  necessary.  An 
SEA  shall  include  in  its  State  plan  the 
following  information  that  applies 
generally  to  parts  B,  C,  and  D: 

(a)  Designate  the  SEA  as  the  sole 
State  agency  responsible  for 
administration  of  plan,  as  required  by 
section  404(a)(1). 

(b)  Set  forth  a  program  for 
expenditure  of  funds  for  the  purposes  of 
parts  B,  C,  and  D,  as  required  by  section 
404(a)(2).  This  description  must  include 
any  priorities  in  part  C  program 
purposes  or  activities  the  SEA  intends  to 
implement.  This  description  must  also 
include  an  identiflcation  of  the  units 
responsible  for  administering  title  IV  in 
general,  and  parts  B,  C,  and  D  in 
particular,  and  show  how  the 
relationship  among  these  units  results  in 
program  coordination. 

(c)  Describes:  the  application  review 
process;  criteria  for  fund  distribution; 
and  the  procedures  for  program 
monitoring,  evaluation,  and 
dissemination,  as  required  by  section 
501(b)  of  title  V  of  ESEA  or  section 
435(b)  of  GEPA,  whichever  applies. 

(d)  Assure  that  it  will  meet  the 
requirements  pertaining  to  equitable 
participation  of  pupils  and  teachers  in 
private  schools,  as  required  by  section 
404(a)(3). 

(e)  Submit  policies  and  procedures,  as 
required  by  section  404(a)(10),  that  it 
will  follow  to  ensure  that  it  will  not 


commingle  Federal  funds  with  State 
funds. 

(f)  Explain  how  it  will  provide 
technical  assistance  to  private  school 
officials,  as  required  by  section 
404(a)(ll).  The  rules  implementing  this 
requirement  are  contained  in  §  119.10(b) 
(Stote  plan.)  of  part  119  of  this  chapter. 

(g)  I^esent  its  plan  to  coordinate 
Federal,  State,  and  local  funds  for  pre¬ 
service  and  in-service  education  of 
educational  personnel  in  the  State,  as 
required  by  section  404(a)(12).  The  rules 
implementing  this  requirment  are 
contained  in  §  119.10(c)  [State  plan.)  of 
part  119  of  this  chapter. 

(h)  Explain  the  activities  that  the  State 
Advisory  Council  will  conduct  to  carry 
out  its  advisory,  evaluation,  and 
reporting  functions  required  by  section 
404(b). 

(i)  Describe  any  rule  or  other 
requirement  it  adopts  under  section  504 
of  title  V  of  ESEA  and  the  reason  for  its 
adoption. 

(j)  Assure  that  it  will  submit  to  the 
Commissioner  each  year  the  following 
information: 

(1)  For  part  B,  current  enrollment 
Hgures  for  public  and  private  elementary 
and  secondary  schools,  and  State- 
supported  special  schools. 

(2)  For  part  C,  information  about  each 
LEA  project  funded,  including  the 
following: 

(i)  Name  of  LEA  and  title  of  project. 

(ii)  Enrollment. 

(iii)  Congressional  district. 

(iv)  Curriculum  area. 

(v)  Target  population. 

(vi)  Number  of  public  and  private 
school  children,  teachers,  and  other 
participants. 

(vii)  Grade  level. 

(viii)  Number  of  years  project  has 
been  in  operation. 

(ix)  Amount  of  subgrant. 

(x)  Fiscal  year  source  of  funds. 

(xi)  Budget  period. 

(xii)  Type  of  project  (e.g.,  to  plan  and 
develop  new  and  promising  local 
educational  practices;  to  adopt 
successful  practices  developed  by  other 
LEAs). 

(3)  For  part  D,  the  information  in 
paragraph  (1)  if  funds  are  distributed  to 
LEAs  on  a  formula  basis  or  the 
information  in  paragraph  (2)  if  the  funds 
are  distributed  on  a  competive  basis. 

State  Plan — Part  B 

An  SEA  shall  include  in  its  State  plan 
the  following  assurances  and  other 
information  that  apply  specifically  to 
part  B: 

(a)  Describe  the  administrative  of  the 
part  B  program,  including  the  staffing 
pattern,  as  required  by  section  404(a)(2). 
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(b)  Describe  the  means  by  which 
technical  assistance  will  be  provided  to 
LEAs,  as  required  by  section  404(a)(4). 

(c)  Describe  the  procedures  that  LEAs 
will  follow  in  submitting  applications  for 
part  B  funds  not  more  often  than  once 
every  three  years,  as  required  by  section 
404(a)(6). 

(d)  Assure  that,  for  each  fiscal  year 
covered  by  the  State  plan,  the  amount 
expended  per  student  or  the  aggregate 
expenditure  by  the  State,  its  LEAs,  and 
private  schools  from  funds  derived  from 
non-Federal  sources  for  programs 
described  in  part  B  was  not  less  for  the 
preceding  fiscal  year  than  the  amount 
per  student  or  the  aggregate  expediture 
for  the  second  preceding  Fiscal  year,  as 
required  by  section  404(a)(7). 

(e)  Show  what  part  of  the  funds 
received  for  administration  of  the  State 
plan,  as  provided  in  section  404(a)(8),  it 
will  use  for  administration  of  part  B. 

(f)  Explain  how  its  distribution 
formula  for  part  B  funds  complies  with 
section  4Z2(a)  of  the  Act  and  §  134.40(a) 
of  these  regulations. 

(g)  Assure  that  LEAs  will  be  given 
complete  discretion — subject  to  the 
provisins  of  section  406 — in  determining 
how  part  B  funds  will  be  divided  among 
the  purposes  described  in  section  421,  as 
required  by  section  422(b). 

(h)  Assure  that  as  required  by  section 
422(b],  each  LEA — in  making  its 
determination  about  the  division  of  part 
B  funds  among  the  authorized  program 
purposes — has  adopted  appropriate 
procedures  to  coordinate  the  selection  of 
equipment  and  materials  with  curricula 
being  carried  out  in  the  schools  within 
that  LEA.  These  procedures  must 
include  periodic  consultation  with 
teachers,  librarians,  media  specialists, 
other  professiofial  staff  in  the  schools, 
and  private  school  officials. 

State  Plan — Part  C 

An  SEA  shall  include  in  its  State  plan 
the  following  assurances  and  other 
information  that  apply  specifically  to 
part  C: 

(a)  Describe  the  administration  of  the 
part  C  program,  including  the  staffing 
pattern,  as  required  by  section  404(a)(2). 

(b)  Describe  the  means  by  which 
technical  assistance  will  be  provided  to 
LEAs,  as  required  by  section  404(a)(4). 

(c)  Assure  that  it  will  distribute  part  C 
funds  to  LEAs  on  an  equitable, 
competitive  basis  and  assist  LEAs  less 
able  to  compete,  as  required  by  section 
404(a)(5).  The  SEA  shall  also  describe 
the  procedures  it  will  use  to  comply  with 
these  assurances. 

(d)  Show  what  part  of  the  funds 
received  for  administration  of  the  State 


plan,  as  provided  in  section  404(a)(8).  it 
will  use  for  administration  of  part  C 

(e)  Assure  that  funds  it  receives  under 
section  40^a)(9)  will  be  used  to  carry 
out  the  authorized  activities  for 
strengthening  State  educational  agency 
management  in  accordance  with  section 
521  of  title  V  and  its  approved  title  V-B 
State  plan. 

(f)  Assure  that  it  will  set  aside  the 
amount  prescribed  in  section  431(b)(2) 
for  the  purpose  of  encouraging 
innovation  and  improvement  in 
compensatory  educational  efforts. 

(g)  Describe  how  it  will  apply  the 
criteria  prescribed  by  the  Commissioner 
to  reduce  Federal  funding  to  LEAs 
during  the  fourth  and  fifth  years  of  part 
C  projects,  as  required  by  section  4^a) 
and  §  134.41  of  these  regulations. 

(h)  Assure  that  it  will  set  aside  the 
amounts  prescribed  in  section  432(b)(1) 
for  LEA  projects  to  coordinate  Federal. 
State,  and  local  resoorceS  to  improve 
school  management. 

(i)  Assure  that  it  will  not  approve  a 
project  under  section  431(a)(6)  unless  it 
has  been  developed  in  accordance  with 
section  432(b)(2]. 

(j)  Assure  that  15  percent  of  the 
amount  it  receives  for  part  C  projects 
will  be  set  aside  for  special  projects  for 
the  education  of  handicapped  children, 
as  required  by  section  432(c). 

(k)  Describe  the  procedures  it  will  use 
to  ensure  that  all  part  C  funds  it  awards 
for  projects  for  handicapped  children 
will  be  used  in  a  manner  that  meets  the 
requirements  of  §  134.67(b)  of  these 
regulations. 

(l)  Assure  that  it  will  not  approve  the 
application  of  an  LEA  for  part  C  funds 
unless  it  has  determined  that  the  LEA 
has  taken  into  account  the  needs  of 
private  school  children,  as  required  by 
section  432(d). 

(m)  Describe  the  procedures  and' 
criteria  it  will  use  to  supplement  the 
funding  of  LEA  projects,  as  permitted  by 
§  134.51(f)  of  these  regulations. 

State  Plan — Part  D 

An  SEA  shall  include  in  its  State  plan 
the  following  assurances  and  other 
information  that  apply  specifically  to 
part  D: 

(a)  Describe  the  administration  of  the 
part  D  program,  including  the  staffing 
pattern,  as  required  by  section  404(a)(2). 

(b)  Describe  the  means  by  which 
technical  assistance  will  be  provided  to 
LEAs.  as  required  by  section  404(a)(4). 

(c)  Describe  the  means  by  which  State 
leadership  and  supervisory  services  will 

'  be  provided,  as  required  by  section  . 
441(a)(1).  if  not  described  in  (a)  or  (b). 

(d)  Describe  the  procedures  that  LEAs 
will  follow  in  submitting  applications  for 


part  D  funds  not  more  often  than  once 
every  three  years,  as  required  by  section 
404(a)(6). 

(e)  Assure  that,  for  each  fiscal  year 
covered  by  the  State  plan,  the  amount 
expended  per  student  or  the  aggregate 
expenditures  by  the  State,  its  LEAs,  and 
private  schools  from  funds  derived  from 
non-Federal  sources  for  programs 
described  in  part  D  was  not  less  for  the 
preceding  Bscal  year  than  the  amount 
per  student  or  the  aggregate  expenditure 
for  the  second  preceding  fiscal  year,  as 
required  by  section  404(a)(7). 

(f)  Show  what  part  of  the  funds  will  be 
used  for  State  leadership  and 
supervision,  as  provided  by  section 
441(b). 

(g)  Show  what  part  of  the  funds 
received  for  administration  of  the  State 
plan,  as  provided  in  section  404(a)(8),  it 
will  use  for  administration  of  part  D. 

(h)  Assure  that  LEAs  will  be  given 
complete  discretion — subject  to  the 
provisions  of  section  406 — in 
determining  how  part  D  funds  will  be 
divided  among  purposes  described  in 
section  441,  as  required  by  section  442. 

Amendments 

Examples  of  occasions  when  an  SEA 
is  required  to  amend  its  State  plan 
include: 

(a)  For  part  B — 

(1)  When  changes  in  criteria  affecting 
the  distribution  of  funds  are  made,  or 

(2)  When  a  request  for  a  waiver  of  the 
maintenance  of  effort  requirement  is 
necessary. 

(b)  For  part  C — 

When  material  changes  in  program 
administration,  purposes,  priorities,  or 
funding  requirements  for  LEA  projects 
are  made. 

(c)  For  part  D — 

(1)  When  changes  in  criteria  affecting 
the  ^stribution  of  funds  are  made;  or 

(2)  When  material  changes  in  program 
administration,  purposes,  priorities,  or 
funding  requirements  for  LEA  projects 
are  made;  or 

(3)  When  a  request  for  a  waiver  of  the 
maintenance  of  effort  requirement  is 
necessary. 

Title  rv  of  the  Elementary  and 
Secondary  Education  Act — Educational, 
Improvement,  Resources,  and  Support 

Part  A — General  Provisions  Purpose 

Sec.  401.  It  is  the  purpose  of  this  title 
to  provide  financial  assistance  to  State 
and  local  educational  agencies — 

(1)  To  strengthen  the  quality  of 
elementary  and  secondary  education 
through  support  of  locally  initiated 
projects  and  activities  designed  to 
improve  educational  practices; 
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(2)  To  assist  local  educational 
agencies  in  the  acquisition  of  necessary 
books,  materials,  library  resources,  and 
instructional  equipment;  and 

(3)  To  strengthen  and  expand 
programs  of  counseling  and  guidance 
services  and  testing  of  students  in 
elementary  and  secondary  schools. 

Authorization  of  Apropriations 

Sec.  402.(a)(l)  Subject  to  the 
provisions  of  paragraph  (2),  there  is 
authorized  to  be  appropriated  such  sums 
as  may  be  necessary  for  obligation  by 
the  Commissioner  during  fiscal  year 
1980  and  for  each  succeeding  fiscal  year 
ending  prior  to  October  1, 1983,  for  the 
purpose  of  making  grants  under  part  B, 
relating  to  instructional  materials  and 
school  library  resources. 

(2)  No  funds  are  authorized  to  be 
appropriated  under  this  subsection  for 
obligation  by  the  Commissioner  during 
any  fiscal  year  unless — 

(A) (i)  The  aggregate  amount  which 
would  be  appropriated  under  this 
subsection  is  at  least  equal  to  the 
aggregate  amount  appropriated  for 
obligation  by  the  Commissioner  during 
die  preceding  Hscal  year  in  which  pert  B 
was  in  effect,  or 

(ii)  In  the  case  of  appropriations  under 
this  subsection  for  the  Brst  fiscal  year  in 
which  part  B  is  elective,  such  amount  is 
at  least  equal  to  the  aggregate  amount 
appropriated  for  obligation  by  the 
Commissioner  for  the  fiscal  year  1974,  or 
for  the  preceding  fiscal  year,  whichever 
is  higher,  under  title  II  of  this  Act,  and 
under  title  III  (except  for  section  305]  of 
the  National  Defense  Education  Act  of 
1958,  and 

(B)  The  sums  appropriated  pursuant  to 
this  subsection  are  included  in  an  Act 
making  appropriations  for  the  fiscal  year 
prior  to  the  fiscal  year  in  which  such 
sums  will  be  obligated,  and  are  made 
available  for  expenditure  prior  to  the 
beginning  of  such  fiscal  year. 

(3)  Whenever  the  requirements  of 
paragraph  (2)  are  not  met,  the 
Commissioner  shall  carry  out  programs 
under  title  II  of  this  Act  and  under  title 
III  (except  for  section  305)  of  the 
National  Defense  Education  Act  of  1958 
as  in  effect  for  the  Bscal  year  1978  (prior 
to  the  repeal  or  expiration  thereof).  In 
any  fiscal  year  in  which  the  provisions 
of  the  preceding  sentence  are  in  effect, 
sums  equal  to  the  sums  authorized  to  be 
appropriated  for  such  programs  for 
Hscal  year  1978  are  authorized  to  be 
appropriated  for  such  Hscal  year. 

(b)(1)  Subject  to  the  provisions  of 
paragraph  (2)  there  is  authorized  to  be 
appropriated  such  sums  as  may  be 
necessary  for  obligation  by  the 
Commissioner  during  the  Hscal  year 


1980  and  for  each  succeeding  fiscal  year 
ending  prior  to  October  1, 1983,  for  the 
purpose  of  making  grants  under  part  C, 
relating  to  improvements  in  local 
educational  practices. 

(2)  No  funds  are  authorized  to  be 
appropriated  under  this  subsection  for 
obligation  by  the  Commissioner  during 
any  fiscal  year  unless — 

(A) (i)  The  aggregate  amount  which 
would  be  appropriated  under  this 
subsection  is  at  least  equal  to  the 
aggregate  amount  appropriated  for 
obligation  by  the  Commissioner  during 
the  preceding  fiscal  year  in  which  part  C 
was  in  effect,  or 

(ii)  In  the  case  of  appropriations  under 
this  subsection  for  the  first  fiscal  year  in 
which  part  C  is  effective,  such  amount  is 
at  least  equal  to  the  aggregate  amount 
appropriated  for  obligation  by  the 
Commissioner  for  fiscal  year  ending 
)une  30. 1974,  or  for  the  preceding  fiscal 
year,  whichever  is  higher,  under  title  III 
(except  for  programs  of  testing, 
guidance,  and  counseling),  title  V,  and 
sections  807  and  808  of  this  Act,  and 

(B)  The  sums  appropriated  pursuant  to 
this  subsection  are  induded  in  an  Act 
making  appropriations  for  the  fiscal  year 
prior  to  tl^  fiscal  year  in  which  such 
sums  will  be  obligated,  and  are  made 
available  for  expenditure  prior  to  the 
beginning  of  such  fiscal  year. 

(3)  Whenever  the  requirements  of 
paragraph  (2)  are  not  met,  the 
Commissioner  shall  carry  out  programs 
under  title  III  (except  for  programs  of 
testing,  guidance,  and  counseling),  title 
V  and  sections  807  and  808  of  this  Act  in 
effect,  for  fiscal  year  1978  (prior  to  the 
repeal  thereof).  In  any  fiscal  year  in 
which  the  provisions  of  the  preceding 
sentence  are  in  effect,  sums  equal  to  the 
sums  authorized  to  be  appropriated  for 
such  programs  for  fiscal  year  1978  are 
authorized  to  be  appropriated  for  such 
fiscal  year. 

(c)(1)  Subject  to  the  provisions  of 
paragraph  (2)  there  is  authorized  to  be 
appropriated  the  sum  of  $50,000,000  for 
obligation  by  the  Commissioner  during 
the  fiscal  year  1980,  and  for  each 
succeeding  fiscal  year  eroding  prior  to 
October  1, 1983,  for  the  purpose  of 
making  grants  under  part  D,  relating  to 
formula  grants  for  guidance,  counseling, 
and  testing. 

(2)  No  funds  are  authorized  to  be 
appropriated  for  obligation  by  the 
Commissioner  for  any  fiscal  year 
unless — 

(A)|(i)  The  aggregate  amount  which 
would  be  appropriated  under  this 
subsection  for  part  D  is  at  least  equal  to 
the  aggregate  amount  appropriated  for 
obligation  by  the  Commissioner  during 


the  proceding  fiscal  year  in  which  part  D 
is  in  effect;  or 

(ii)  In  the  case  of  appropriations  under 
this  subsection  for  the  first  fiscal  year  in 
which  part  D  is  in  effect,  the  amount  is 
at  lease  equal  to  $18,000,000,  and 

(B)  The  sums  appropriated  pursuant  to 
this  subsection  are  included  in  an  Act 
making  appropriations  for  the  fiscal  year 
prior  to  the  fiscal  year  in  which  such 
sums  will  be  obligated,  and  are  made 
available  for  expenditure  prior  to  the 
beginning  of  such  fiscal  year. 

(3)  Whenever  the  requirements  of 
paragraph  (2)  are  not  met,  the 
Commissioner  shall  carry  out  programs 
under  part  A  of  title  V  of  the  National 
Defense  Education  Act  of  1958  as  in 
effect  for  fiscal  year  1971  (prior  to  the  ' 
expiration  thereof).  In  any  fiscal  year  in 
which  the  provisions  of  the  preceding 
sentence  are  in  effect,  sums  equal  to  the 
sums  authorized  to  be  appropriated  for 
such  programs  for  fiscal  year  1978  are 
authorized  to  be  appropriated  for  such 
fiscal  year. 

(d)  There  are  authorized  to  be 
appropriated  for  obligation  by  the 
Commissioner  during  each  fiscal  year 
ending  prior  to  October  1, 1963,  such 
sums  as  may  be  necessary  for  the 
purpose  of  increasing  the  allotment 
under  section  403(a)(1)  for  that  year  to 
any  State  to  a  level  of  funding  which 
equals  the  amounts  of  funds  received  by 
that  State  for  the  fiscal  year  ending  June 
30, 1974,  for  programs  under  title  II,  title 
III,  title  V,  and  sections  807  and  808  of 
this  Act,  and  title  III  (except  for  section 
305)  of  the  National  Defense  Education 
Act  of  1958. 

Allotments  to  States 

Sec.  403.  (a)(1)  From  the  amounts 
appropriated  to  carry  out  part  B,  part  C, 
and  part  D  of  this  title  for  any  fiscal 
year,  the  Commissioner  shall  allot  to 
each  State  from  each  such  amount  an 
amount  which  bears  the  same  ratio  to 
that  amount  as  the  number  of  children 
aged  five  to  seventeen,  inclusive,  in  the 
State  bears  to  the  number  of  those 
children  in  all  the  States. 

(2)  For  the  purpose  of  this  subsection, 
the  term  “State”  shall  not  include  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands.  The 
number  of  children  aged  five  to 
seventeen  inclusive,  in  a  State  and  in  all 
States  shall  be  determined  by  the 
Commissioner  on  the  basis  of  most 
recent  satisfactory  data  available  to 
him. 

(b)  The  amount  of  any  State’s 
allotment  under  subsection  (a)  for  any 
fiscal  year  to  carry  oqt  part  B,  part  C,  or 
part  D,  which  the  Commissioner 
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determines  will  not  be  required  for  that 
fiscal  year  to  carry  out  any  of  those 
parts  shall  be  available  for  reallotment 
from  time  to  time,  on  such  dates  during 
that  year  as  the  Commissioner  may  fix, 
to  other  States  in  proportion  to  the 
original  allotments  to  those  States  under 
subsection  (a)  for  that  year  but  with 
such  proportionate  amount  for  any  of 
those  other  States  being  reduced  to  the 
extent  it  exceeds  the  sum  the 
Commissioner  estimates  that  State 
needs  and  will  be  able  to  use  for  that 
year,  and  the  total  of  those  reductions 
shall  be  similarly  realloted  among  the 
States  whose  proportionate  amounts 
were  not  so  reduced.  Any  amounts 
realloted  to  a  State  under  this 
subsection  during  a  year  shall  be 
deemed  a  part  of  its  allotment  under 
subsection  (a)  for  that  year. 

(c)  There  are  authorized  to  be 
appropriated  for  each  fiscal  year  for  the 
purpose  of  this  subsection  amounts 
equal  to  not  more  than  1  per  centum  of 
each  of  the  amounts  appropriated  for 
such  year  under  part  B,  part  C,  and  part 
D  of  this  title.  The  Commissioner  shall 
allot  each  of  the  amounts  appropriated 
pursuant  to  this  subsection  among 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  PaciHc 
Islands  according  to  their  respective 
needs  for  assistance  under  part  B,  part 
C,  and  part  D  of  this  title.  In  addition,  for 
each  fiscal  year  he  shall  allot  from  each 
of  such  amoimts  to  (A)  the  Secretary  of 
the  Interior  the  amounts  necessary 
(including  not  more  than  $75,000  for 
administration)  for  the  programs 
authorized  by  each  such  part  for 
children  and  teachers  in  elementary  and 
secondary  schools  operated  for  Indian 
children  by  the  Department  of  the 
Interior,  and  (B)  the  Secretary  of 
Defense  the  amounts  necessary  for  *he  • 
program  authorized  by  each  such  part 
for  children  and  teachers  in  the  overseas 
dependents  schools  of  the  Department 
of  Defense.  The  terms  upon  which 
payment  for  such  purposes  shall  be 
made  to  the  Secretary  of  the  Interior  and 
the  Secretary  of  Defense  shall  be 
determined  pursuant  to  such  criteria  as 
the  Commissioner  determines  will  best 
carry  out  the  purposes  of  this  title. 

State  Plans 

Sec.  404.  (a)  A  State  shall  be  eligible 
to  receive  grants  under  this  part  if  it  has 
on  file  with  the  Commissioner  a  general 
State  application  under  section  501  or 
section  435  of  the  General  Education 
Provisions  Act,  whichever  is  applicable, 
and  if  it  submits  to  the  Commissioner  a 
State  plan  at  such  times  (not  more  often 


than  once  every  three  years)  and  in  such 
detail  as  the  Commissioner  deems 
necessary,  which — 

(1)  Designates  the  State  educational 
agency  as  the  State  agency  which  shall, 
either  directly  or  through  arrangements 
with  other  State  or  local  public  agencies, 
act  as  the  sole  agency  for  the 
administration  of  the  State  plan; 

(2)  Sets  forth  a  program  under  which 
funds  paid  to  the  State  from  its 
allotments  under  section  403  will  be 
expended  solely  for  the  programs  and 
purposes  that  meet  the  requirements  set 
forth  in  part  B,  part  C,  and  part  D  of  this 
title; 

(3)  Provides  assurances  that  the 
requirements  of  section  406  (relating  to 
the  participation  of  pupils  and  teachers 
in  private  elementary  and  secondary 
schools)  will  be  met,  or  certifies  that 
such  requirements  cannot  legally  be  met 
in  such  State; 

(4)  Describes  the  means  by  which  the 
State  educational  agency  will  provide 
technical  assistance  to  local  educational 
agencies  to  enable  them  fully  to 
participate  in  programs  assisted  under 
this  title; 

(5)  Provides  assurances  that  funds 
such  agency  receives  from 
appropriations  made  imder  section 
402(b)  will  be  distributed  among  local 
educational  agencies  on  an  equitable 
basis,  recognizing  the  competitive 
nature  of  the  grantmaking  except  that 
the  State  educational  agency  shall 
provide  assistance  in  formulating 
proposals  and  in  operating  programs  to 
local  educational  agencies  which  are 
less  able  to  compete  due  to  small  size  or 
lack  of  local  financial  resources  to 
distribute  funds  made  available  under 
this  title  to  local  educational  agencies; 
and  describes  the  procedures  the  State 
will  use; 

(6)  Provides  that  local  educational 
agencies  applying  for  funds  under  part  B 
and  part  D  shall  be  required  to  submit 
applications  for  that  program  not  more 
than  once  every  three  years; 

(7)  Provides  assurances  that  the 
aggregate  amount  to  be  expended  per 
student  or  the  aggregate  expenditure  by 
the  State,  its  local  educational  agencies, 
and  private  schools  in  such  State  from 
funds  derived  from  non-Federal  sources 
for  programs  described  in  part  B  and 
part  D,  respectively,  for  the  preceding 
fiscal  year  are  not  less  than  the  amount 
per  student  expended  or  the  aggregate 
expenditure  for  the  second  preceding 
fiscal  year  for  each  such  part; 

(8)  l^vides  that,  for  any  fiscal  year  in 
whi^  the  provisions  of  section  510(b)(2) 
are  not  met,  of  the  funds  the  State 
receives  under  section  402  for  each 
fiscal  year,  the  State  will  use  for 


administration  of  the  State  plan  not  to 
exceed  whichever  of  the  following  is 
greater  (A)  5  per  centum  of  the  amount 
so  received  (75,000  in  the  case  of  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands  and  the  Trust 
Territory  of  the  Pacific  Islands), 
excluding  any  part  of  such  amount  used 
for  purposes  of  section  431(a),  or  (B) 
$225,000;  and  provides  that  the 
remainder  of  such  funds  shall  be  made 
available  to  local  educational  agencies 
to  be  used  for  the  purposes  of  parts  B.  C. 
and  D,  respectively; 

(9)  Provides  that,  for  any  fiscal  year  in 
which  the  provisions  of  section  523(b) 
are  not  met.  not  more  than  the  greater  of 
(A)  15  per  centum  of  the  amount  which 
such  State  receives  pursuant  to  section 
402(b)  for  any  fiscal  year,  or  (B)  the 
amount  available  by  appropriation  to 
such  State  in  the  fiscal  year  ending  }une 
30, 1973  and  periods  covered  by  section 
431(a)(3)  as  in  effect  in  such  year,  shall 
be  used  for  activities  described  in 
section  421; 

(10)  Sets  forth  policies  and  procedures 
which  give  satisfactory  assurance  that 
Federal  funds  made  available  under  this 
title  for  any  fiscal  year  will  not  be 
commingled  with  State  funds; 

(11)  Sets  forth  the  means  by  which  the 
State  will  make  information  and 
technical  assistance  available  to  private 
nonprofit  school  officials  who  desire  to 
arrange  for  children  in  those  schools  to 
participate  in  Federal  elementary  and 
secondary  education  programs; 

(12)  Sets  forth  a  comprehensive  plan 
for  the  coordination  of  Federal  and  State 
fund^  for  training  activities  for 
educational  personnel  in  the  State 
including  preservice  and  inservice 
training;  which  plan  shall  be  developed 
with  the  involvement  of  teachers, 
professional  associations,  institutions  of 
higher  education,  and  other  interested 
individuals;  and 

(13)  Provides  that  the  State  has 
established  a  State  advisory  coimcil  in 
accordance  with  subsection  (b). 

(b)(1)  The  State  advisory  council 
shall — 

(A)  Be  appointed  by  the  State 
educational  agency  or  as  otherwise 
provided  by  State  Law  and  be  broadly 
representative  of  the  cultural  and 
educational  resources  of  the  State  and 
of  the  public,  including — 

(i)  Teachers,  principals, 
superintendents,  and  other  professional 
employees  of  local  educational  agencies 
and  private  schools, 

(ii)  Teachers  fivm  institutions  of 
higher  education, 

(iii)  School  librarians,  personnel 
involved  in  operating  media  programs  in 
local  schools,  and  guidance  counselors. 
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(iv)  Individuals  from  fields  of 
professional  competence  in  dealing  with 
children  needing  special  education 
because  of  physical  or  mental 
handicaps,  specific  learning  disabilities, 
severe  educational  disadvantages,  and 
limited  English  proficiency  or  because 
they  are  gifted  or  talented,  and  of 
professional  competence  in  guidance 
and  counseling,  and 

(v)  Parents,  students  and  other 
interested  members  of  the  public: 

(B)  Advise  the  State  educational 
agency  on  the  preparation  of,  and  policy 
matters  arising  in  the  administration  of, 
the  State  plan,  including  the 
development  of  criteria  for  the 
distribution  of  funds  and  the  approval  of 
applications  for  assistance  under  this 
title; 

(C)  Evaluate  all  programs  and  projects 
assisted  under  this  title;  and 

(D)  Prepare  at  least  every  three  years 
and  submit  through  the  State 
educational  agency  a  report  of  its 
activities,  recommendations,  and 
evaluations,  together  with  such 
additional  comments  as  the  State 
educational  agency  deems  appropriate, 
to  the  Commissioner. 

(2)  Not  less  than  ninety  days  before 
the  beginning  of  any  fiscal  year  for 
which  funds  will  be  available  for 
carrying  out  this  title,  each  State  shall 
certify  the  establishment  of,  and 
membership  of  (including  the  name  of 
the  person  designated  as  Chairman),  its 
State  advisory  council  to  the 
Commissioner. 

(3)  Each  State  ad\isory  council  shall 
meet  within  thirty  days  after 
certification  has  been  accepted  by  the 
Commissioner  and  establish  the  time, 
place,  and  manner,  of  its  future 
meetings,  except  that  such  council  shall 
have  not  less  than  one  public  meeting 
each  year  at  which  the  public  is  given  an 
opportunity  to  express  views  concerning 
the  administration  and  operation  of  this 
title. 

(4)  Each  State  advisory  council  shall 
be  authorized  to  obtain  the  services  of 
such  professional,  technical,  and  clerical 
personnel,  and  to  contract  for  such  other 
services  as  may  be  necessary  to  enable 
them  to  carry  out  their  functions  under 
this  title,  and  the  Commissioner  shall 
assure  that  funds  sufHcient  for  these 
purposes  are  made  available  to  each 
council  from  funds  available  for 
administration  of  the  State  plan. 

(c)  The  Commissioner  shall  approve 
any  State  plan  and  any  modification 
thereof  which  complies  with  the 
provisions  of  subsections  (a)  and  (b)  of 
this  section. 


Payments  to  States 

Sec.  405.  From  the  amounts  allotted  to 
each  State  under  section  403  for  carrying 
out  the  programs  authorized  by  part  B. 
part  C,  and  part  D.  respectively,  the 
Commissioner  shall  pay  to  that  State  an 
amount  equal  to  the  amount  expended 
by  the  State  in  carrying  out  its  State 
plan  (after  withholding  any  amount 
necessary  pursuant  to  section  406(g]). 

Participation  of  Children  Enrolled  in 
Private  Schools 

Sec.  406.  (a)(1)  To  the  extent 
consistent  with  the  number  of  children 
in  the  school  district  of  a  local 
educational  agency  which  is  eligible  to 
receive  funds  under  this  title  or  which 
serves  the  area  in  which  a  program  or 
project  assisted  under  this  title  is 
located  who  are  enrolled  in  private 
nonprofit  elementary  and  secondary 
schools,  such  agency,  after  consultation 
with  the  appropriate  private  school 
officials,  shall  provide  for  the  benefit  of 
such  children  in  such  schools  secular, 
neutral,  and  nonideological  services, 
materials,  and  equipment  including  the 
repair,  minor  remodeling,  or 
construction  of  public  facilities  as  may 
be  necessary  for  their  provision 
(consistent  with  subsection  (c)  of  this 
section),  or,  if  such  service,  materials, 
and  equipment  are  not  feasible  or 
necessary  in  one  or  more  such  private 
schools  as  determined  by  the  local 
educational  agency  after  consultation 
with  the  appropriate  private  school 
officials,  shall  provide  such  other 
arrangements  as  will  assure  equitable 
participation  of  such  children  in  the 
purposes  and  benefit  of  this  title. 

(2)  If  no  program  or  project  is  carried 
out  under  part  B  in  the  school  district  of 
a  local  educational  agency,  the  State 
educational  agency  shall  make 
arrangements,  such  as  through  contracts 
with  nonprofit  private  agencies  or 
organizations,  under  which  children  in 
private  schools  in  that  district  are 
provided  with  services  and  materials 
under  that  part  to  the  extent  that  would 
have  occurred  if  the  local  educational 
agency  had  received  funds  under  this 
title. 

(b)  Expenditures  for  programs 
pursuant  to  subsection  (a)  shall  be  equal 
(consistent  with  the  number  of  children 
to  be  served)  to  expenditures  fw 
programs  under  this  title  for  children 
enrolled  in  the  public  schools  of  the 
local  educational  agency,  taking  into 
account  the  needs  of  the  individual 
children  and  other  factors  which  relate 
to  such  expenditures,  and  when  funds 
available  to  a  local  educational  agency 
under  this  title  are  used  to  Concentrate 


programs  or  projects  on  a  particular 
group,  attendance  area,  or  grade  or  age 
level,  children  enrolled  in  private 
schools  who  are  included  within  the 
group,  attendance  area,  or  grade  or  age 
level  selected  for  such  concentration 
shall,  after  consultation  with  the 
appropriate  private  school  officials,  be 
assured  equitable  participation  in  the 
purposes  and  benefits  of  such  programs 
or  projects. 

(c) (1)  The  control  of  funds  provided  _ 
under  this  title  and  title  to  materials, 
equipment,  and  property  repaired, 
remodeled,  or  constructed  therewith 
shall  be  in  a  public  agency  for  the  uses 
and  purposes  provided  in  this  title,  and 
a  public  agency  shall  administer  such 
funds  and  property. 

(2)  The  provision  of  services  pursuant 
to  this  section  shall  be  provided  by 
employees  of  a  public  agency  or  through 
contract  by  such  public  agency  with  a 
person,  an  association,  agency,  or 
corporation  who  or  which  in  the 
provision  of  such  services  is 
independent  of  such  private  school  and 
of  any  religious  organizations,  and  such 
empio)rment  or  contract  shall  be  under 
the  control  and  supervision  of  such 
public  agency,  and  the  funds  provided 
under  this  title  shall  not  be  commingled 
with  State  or  local  funds. 

(d)  If  a  State  is  prohibited  by  law  from 
providing  for  the  participation  in 
programs  of  children  enrolled  in  private 
elementary  and  secondary  schools,  as 
required  by  this  section,  the 
Commissioner  shall  waive  such 
requirements  and  shall  arrange  for  the 
provisions  of  services  to  such  children 
through  arrangements  which  shall  be 
subject  to  the  requirements  of  this 
section. 

(e)  (1)  If  the  Commissioner  determines 
that  a  State  or  a  local  educational 
agency  has  substantially  failed  or  is 

*  unwilling  to  provide  for  the  participation 
on  an  equitable  basis  of  children 
enrolled  in  private  elementary  and 
secondary  schools  as  required  by  this 
section,  he  may  waive  such 
requirements  and  shall  arrange  for  the 
provision  of  services  to  such  children 
through  arrangements  which  shall  be 
subject  to  the  requirements  of  this 
section. 

(2)  Pending  Hnal  resolution  of  any 
investigation  or  complaint  that  could 
result  in  a  determination  under  this 
subsection  or  subsection  (d).  the 
Commissioner  may  withhold  from  the 
allocation  of  the  affected  State  or  local 
educational  agency  the  amount  he 
estimates  would  be  necessary  to  pay  the 
cost  of  those  services. 

(f)  Any  determination  by  the 
Commissioner  under  this  section  shall 
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Part  C— Improvement  in  Local 
Educational  Practice  Activities 
Authorized 


continue  in  effect  until  the 
Conunissioner  determines  that  there  will 
no  longer  be  any  failure  or  inability  on 
the  part  of  the  State  or  local  educational 
agency  to  meet  the  requirements  of 
subsections  (a)  and  (b). 

(g)  When  the  Commissioner  arranges 
for  services  pursuant  to  this  section,  he 
shall,  after  consultation  with  the 
appropriate  public  and  private  School 
officials,  pay  the  cost  of  such  services, 
including  the  administrative  costs  of 
arranging  for  those  services,  from  the 
appropriate  allotment  of  the  State  under 
this  title. 

(h) (l]  The  Commissioner  shall  not 
take  any  final  action  under  this  section 
until  the  State  educational  agency  and 
local  educational  agency  affected  by 
such  action  have  had  an  opportunity,  for 
at  least  forty-Hve  days  after  receiving 
written  notice  thereof,  to  submit  written 
objections  and  to  appear  before  the 
Commissioner  or  his  designee  to  show 
cause  why  that  action  should  not  be 
taken. 

(2)  If  a  State  or  local  educational 
agency  is  dissatisfied  with  the 
Commissioner's  final  action  after  a 
proceeding  under  paragraph  (1)  of  this 
subsection,  it  may  within  sixty  days 
after  notice  of  such  action,  file  with  the 
United  States  court  of  appeals  for  the 
circuit  in  which  such  State  is  located  a 
petition  for  review  of  that  action.  A  copy 
of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to 
the  Commissioner.  The  Commissioner 
thereupon  shall  Hie  in  the  court  the 
record  of  the  proceedings  on  which  he 
based  this  action,  as  provided  in  section 
2112  of  title  28,  United  States  Code. 

(3)  The  findings  of  fact  by  the 
Commissioner,  if  supported  by 
substantial  evidence,  shall  be 
conclusive;  but  the  court,  for  good  cause 
shown,  may  remand  the  case  to  the 
Commissioner  to  take  further  evidence, 
and  the  Commissioner  may  thereupon 
make  new  or  modified  findings  of  fact 
and  may  modify  his  previous  action,  and 
shall  file  in  the  court  the  record  of  the 
further  proceedings.  Such  new  or 
modified  findings  of  fact  shall  likewise 
be  conclusive  if  supported  by 
substantial  evidence. 

(4)  Upon  the  filing  of  such  petition,  the 
court  shall  have  jurisdiction  to  a:^irm 
the  action  of  the  Commissioner  or  to  set 
it  aside,  in  whole  or  in  part.  The 
judgment  of  the  court  shall  be  subject  to 
review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari  or 
certification  as  provided  in  section  1254 
of  title  28,  United  States  Code. 


Part  B — Instructional  Materials  and 
School  Library  Resources  Activities 
Authorized 

Sec.  241.  The  amounts  allotted  to  each 
State  under  section  403  for  the  purposes 
of  this  part  shall  be  used  to  provide 
assistance  to  local  educational  agencies 
within  that  State — 

(1)  For  the  acquistion  of  school  library 
resources,  textbooks,  and  other  printed 
and  published  instructional  materials  for 
the  use  of  children  and  teachers  in 
public  and  private  elementary  and 
secondary  schools  which  shall  be  used 
for  instructional  purposes  only;  and 

(2)  For  the  acquisition  of  instructional 
equipment  and  materials  suitable  for  use 
in  providing  education  in  academic 
subjects  for  use  by  children  and 
teachers  in  elementary  and  secondary 
schools  which  shall  be  used  for 
instructional  purposes  only. 

Program  Requirements 

Sec.  422.  (a)  Funds  available  to  a  State 
under  this  part  shall  be  distributed 
among  local  educational  agencies  in  that 
State  according  to  the  enrollments  in 
public  and  nonpublic  schools  within  the 
school  districts  of  those  agencies, 
adjusted,  in  accordance  with  criteria 
prescribed  by  the  Commissioner,  to 
provide  higher  per  pupil  allocations  to 
(1)  local  educational  agencies  whose  tax 
effort  for  education  is  substantially 
greater  than  the  State  average  tax  effort 
for  education,  but  whose  per  pupil 
expenditure  (excluding  payments  made 
under  title  I  of  this  Act)  is  no  greater 
than  the  average  per  pupil  expenditure 
in  the  State,  and  (2)  local  educational 
agencies  which  have  the  greatest 
numbers  or  percentages  of  children 
whose  education  imposes  a  higher  than 
average  cost  per  child,  such  as  children 
from  low-income  families,  children 
living  in  sparsely  populated  areas,  and 
children  from  families  in  which  English 
is  not  the  dominant  language. 

(b)  Local  educational  agencies  shall 
be  given  complete  discretion  (subject  to 
the  provisions  of  section  406]  in 
determining  how  funds  they  receive 
under  this  part  will  be  divided  among 
the  purposes  described  in  section  421, 
except  that  the  State  educational  agency 
shall  insure  that  each  local  educational 
agency,  in  making  that  determination, 
has  adopted  appropriate  procedures, 
including  perio^c  consultation  with 
teachers,  librarians,  media  specialists 
and  other  professional  staff  in  the 
schools,  and  private  school  officials,  to 
coordinate  the  selectioa  of  equipment 
and  materials  under  this  part  with 
curricula  being  carried  out  in  the  schools 
within  that  agency. 


Sec.  431.(a)  The  amounts  allotted  to 
each  State  under  section  403  for  the 
purpose  of  this  part  shall  be  used  to 
provide  assistance  to  local  educational 
agencies  within  the  State  for  activities 
that  will  improve  the  educational 
practices  of  those  agencies,  including — 

(1)  The  development  and 
demonstration  of  activities  designed  to 
address  serious  educational  problems  in 
elementary  and  secondary  schools, 
including — 

(A)  The  need  for  effective  programs 
for  children  with  special  needs,  such  as 
educationally  deprived  children,  gifted 
and  talented  children,  and  handicapped 
children, 

(B)  High  rates  of  children  who  do  not 
complete  secondary  school,  and 

(C)  The  need  of  children  in  private 
schools  for  improved  educational 
services; 

(2)  Encouraging  the  development  and 
demonstration  of  improved  means  of 
carrying  out  programs  for  educationally 
deprived  children  in  school  attendance 
areas  having  high  concentrations  of 
children  from  low-income  families; 

(3)  Activities  designed  to  improve  the 
achievement  of  children  in  basic  skills; 

(4)  Activities  to  encoiu'age  the 
participation  of  parents  in  the  education 
of  their  children; 

(5)  The  development  of  programs  to 
diagnose  learning  problems  and  assess 
the  educational  achievement  of  children, 
including  children  in  nonprofit  private 
schools; 

(6)  Developing  and  implementing 
mi^el  plans  to  demonstrate  effective 
means  of  improving  school  management 
and  fully  coordinating  all  the  Federal, 
State,  and  local  resources  available  in  a 
school  in  a  fashion  designed  to  meet  the 
individual  needs  of  every  child  in  that 
school; 

(7)  Professional  development 
programs  for  teachers,  administrators, 
and  other  instructional  personnel  in  the 
schools  of  such  agencies: 

(8)  Early  childhood  and  family 
education  programs  for  children  not  yet 
enrolled  in  kindergarten  programs  and 
below  age  six  for  activities  related  to 
the  identification  of  potential  barriers  to 
learning,  the  education  of  parents  in 
child  development,  home-based 
programs,  and  referral  services;  and 

^9)  Programs  to  extend  the  educational 
process  beyond  the  school  building 
through  the  use  of  other  resources  in  the 
community,  such  as  museums, 
businesses,  cultural  organizations,  labor 
unions,  and  governmental  agencies. 
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(b)(1)  Funds  available  to  the  State 
under  this  part  shall  also  be  used 
(pursuant  to  State  plans  approved  under 
'  section  404)  for  the  ptupose  of 
encouraging  innovation  and 
improvement  in  comp>ensatory 
education  efforts.  Such  efforts  may 
include — 

(A)  Programs  of  grants  to  local 
educational  agencies  for  summer  bridge 
programs  which  provide  students  with 
continued  academic  improvement  and 
stimulation  during  the  summer  months 
in  order  to  preserve  and  increase  the 
academic  progress  of  such  students  in 
regular  school  year  programs; 

(B)  Programs  of  parent  education 
which  enable  parents  to  better 
contribute  to  their  children’s  academic 
progress  by  such  means  as  the 
conducting  of  parent  education  or 
parenting  programs  which  promote 
partnership  between  parents  and 
teachers  and  help  parents  develop  the 
skills  necessary  to  motivate  and  assist 
such  children; 

(C)  Programs  that  provide  retraining 
to  improve  the  skills  of  teachers  and 
other  educational  personnel  to  enable 
such  persoimel  to  meet  better  the 
speciHc  educational  needs  of  the 
children  served  by  such  personnel;  and 

(D)  Programs  to  develop  educational 
materials  for  use  by  children  in  the 
home  to  improve  student  achievement  in 
the  basic  skills. 

(2)  Each  State  shall  ensure  that  not 
less  than  50  per  centum  of  those  funds 
appropriated  for  any  fiscal  year  which 
exceed  the  amount  appropriated  for  this 
part  for  the  fiscal  year  ending 
September  30, 1979,  will  be  used  for  the 
purposes  of  programs  described  in 
paragraph  (1). 

Program  Requirements 

Sec.  432.  (a)  Funds  may  be  provided  to 
a  local  educational  agency  under  this 
part  for  a  particular  activity  for  a  period 
of  not  to  exceed  five  fiscal  years 
(excluding  any  period  for  which  such 
agency  received  a  planning  grant  for 
such  activity),  subject  to  the  availability 
of  appropriations  for  this  part  of  each 
fiscal  year.  The  amount  provided  to  a 
local  educational  agency  for  any  activity 
under  this  part  shall  decline  after  the 
third  year,  in  accordance  with  criteria 
prescribed  by  the  Commissioner,  in 
order  to  ensure  that  successful  practices 
developed  with  assistance  under  this 
part  will  be  adopted  and  supported  as 
part  of  the  regular  program  of  such 
agency. 

(b)(1)  From  sums  made  available  to 
each  State  under  this  part,  the  following 
sums  shall  be  allocated  for  activities 
under  section  431(a)(6),  relating  to  plans 


for  improved  school  management  and 
the  coordinated  use  in  schools  of  all 
available  resources: 

(A)  In  fiscal  year  1980,  not  less  than  5 
percent  of  any  amount  by  which  the 
amount  available  for  this  part  in  fiscal 
year  1960  exceeds  the  amount  so 
available  in  fiscal  year  1979. 

(B)  In  fiscal  year  1981  and  in  each 
succeeding  fiscal  year,  not  less  than  10 
percent  of  any  amount  by  which  the 
amount  available  for  this  part  in  such 
year  exceeds  the  amount  so  available  in 
fiscal  year  1979. 

(2)  No  activity  under  section  431(a)(6) 
shall  be  approved  by  the  State 
educational  agency  unless  the  proposal 
therefor  has  been  developed  in 
consultation  with,  and  has  been 
approved  by,  a  committee  composed  of 
administrators,  teachers,  other  staff  at 
the  school,  and  parents  whose  children 
attend  the  school. 

(c)  Not  less  than  15  per  centum  of  the 
amount  received  by  a  State  under  this 
part  in  any  fiscal  year  shall  be  used  for 
special  programs  or  projects  meeting  the 
purposes  of  this  part  for  the  education  of 
handicapped  children.  For  the  purpose 
of  this  part,  the  term  "handicapped 
children"  has  the  meaning  set  forth  in 
section  602(1)  of  the  Education  of  the 
Handicapped  Act. 

(d)  Subject  to  section  406  (d)  and  (e),  a 
State  educational  agency  shall  not 
approve  the  application  of  a  local 
educational  agency  for  assistance  under 
this  part  unless  the  State  educational 
agency  determines  that  in  designing  the 
proposal  to  which  that  application 
relates,  the  needs  of  children  in 
nonprofit  private  schools  have  been 
taken  into  account  through  consultation 
with  private  school  officials  and  other 
means. 

Part  D— Guidance,  Counseling,  and 
Testing  Program  Authorized 

Sec.  441.  (a)  Hie  Commissioner  shall 
carry  out  a  program  for  making  grants  to 
States  (pursuant  to  State  plans  approved 
under  section  404)  for — 

(1)  State  leadership  and  supervisory 
services  in  the  fields  of  guidance, 
counseling,  and  testing;  and 

(2)  Comprehensive  guidance, 
counseling,  and  testing  programs  in 
elementary  and  secondary  schools 
throughout  the  State,  including  such 
services  as — 

(A)  Elementary  and  secondary  school 
counseling, 

(B)  In-service  training  for  guidance 
and  counseling  personnel, 

(C)  Supervision  and  leadership 
services  at  the  local  level, 

(D)  Program  planning  and 
development. 


(E)  Special  guidance  and  counseling 
programs  suited  to  meet  the  special 
needs  for  such  programs  by  persons 
who  are  disadvantaged, 

(F)  A  program  of  testing  students  in 
elementary  and  secondary  schools,  and 

(G)  Evaluation  of  such  programs. 

(b)  Of  the  sums  allotted  to  any  State 

for  any  fiscal  year  for  the  purposes  of 
this  part,  not  to  exceed  7V4  per  centum 
shall  be  available  for  the  purpose 
described  in  clause  (1)  of  subsection  (a). 

Program  Requirements 

Sec.  442.  Each  local  educational 
agency  shall  be  given  complete 
discretion  (subject  to  the  provisions  of 
section  406)  in  determining  how  funds  it 
receives  from  appropriations  made 
imder  section  401(c)(1)(A)  will  be 
divided  among  various  programs 
described  in  this  part. 

Administration 

Sec.  443.  (a)  The  Commissioner  shall 
establish  or  designate  an  administrative 
unit  within  the  Office  of  Education  for 
purposes  of — 

(1)  Carrying  out  provisions  of  this 
section: 

(2)  Providing  information  regarding 
guidance  and  counseling  as  a 
profession,  guidance  and  counseling 
activities  of  the  Federal  Government, 
and,  to  the  extent  practicable,  activities 
of  State  and  local  programs  of  guidance 
and  coimseling;  and 

(3)  Advising  the  Commissioner  on 
coordinating  guidance  and  counseling 
activities  included  in  all  programs  which 
he  is  authorized  to  carry  out,  and,  to  the 
extent  he  deems  practicable,  how  such 
activities  may  be  coordinated  with  other 
programs  of  die  Federal  Government 
and  State  and  local  guidance  and 
counseling  programs. 

(b)  The  Commissioner  may  reserve  an 
an^unt  not  to  exceed  5  per  centum  of 
the  sums  appropriated  for  this  part  te 
carry  out  the  provisions  of  this  section. 

Effective  Date 

Sec.  402.  The  amendments  and  repeals 
made  by  this  title  shall  take  efi^ect 
October  1, 1979. 
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